Improving Mutual Recognition of European
Arrest Warrants through Common Practical
Guidelines (ImprovEAW)

REPORT ON GREECE

28 October 2021

Dr. Christina Peristeridou, Assistant Professor

MAASTRICHT UNIVERSITY




ImprovEAW

RESEARCH PROJECT

Table of Contents

Introduction 2

Part 1: preliminary matters

Part 2: transposition of Framework Decision 2002/584/JHA

A, GENETAL QUESTIONS  couceieuieeeeeeeeseeeesssisseeessse e ess et s s s ssse bR bbb 5

B.  Your Member State as issSuing MemDETr StAte .......ccreeeeneeerseesseeesnesseesseessessssssssssesssesssssssseees 16

C.  Your Member State as executing MemMDETr StAte.......c.veeneennerreesneeenmesseessesssessssssesssesssesssesesseees 25

D E AW -fOIMN ettt et es e b SRR 31

LD P= ) E oD Vol o o o U= 31
Part 3: problems regarding the individual sections of the EAW-form 33
Information regarding the identity of the requested Person........neneeneenseeseesseeenn. 33

B. Decision on which the EAW iS DaS@ ....ccovveeeerrmermeeeeseereersessessseessessssesssesssesssessesssesssesssssssessseens 33

C. Indications on the length of the SENTENCE ......coveererrreereereerreererer e sessseees 35

D. Appearance in person at the trial resulting in the deciSion........cccovoreneesreeneeneneeseeseeseeseereenne 39

E.  OffBIICES ettt teueese ettt ss e bbb s bbb 40

F.  Other circumstances relevant to the case (optional information).......ooeeneeneeseesseeenneens 46

G. The seizure and handing OVer Of PrOPEILY ....oreereerreererersessseesseesssesssesssesssesssssssssssesssessseessseens 47

H. Guarantees concerning life SENTENCES ........ourrremrereerneernseenseise s ssesssesssesssessss s sssssssessssssssesns 48

[.  Information about the issuing judicial authority and the Central Authority, signature....48
Part 4: problems not directly related to the EAW-form 49
A. Supplementary/additional information (Art. 15(2)-(3)) eremernmeenmmemmesnmesnmessseesseesssessesssessnees 49
B, Time HMIES [ATE. 17 )ueicerieriereeseeeesseesessesssessesssessesssessesssessss s ss s sssss bbb 51

C.  Guarantee of return (Art. 5(3)) oeeereeeereerssessessseeseessessssssesssesssessssssssesssesssessssssssssssesssessssssssesss 53

D. Detention conditions/deficiencies in the judicial SYSteM ......coceneermeereereeneernsernreereesseerseeeseens 56

E. Surrender to and from Iceland and NOTWAY .......ceneenemenesneenmesessessssessssssssssssesssessssesns 62

F.  (Analogous) application of the Petruhhin jud@MeEnt........oereneenmeemeesseesseeessessessseessessssssseeens 62

G.  SPECIAILY TULE oottt s s 63
Part 5: conclusions, opinions et cetera 66




ImprovEAW

RESEARCH PROJECT

Introduction

This report concerns the implementation and application of the FD 2002/584 /JHA on European
Arrest Warrant to Greek law. The report was written following the structure of a questionnaire
designed as a tool to:
= identify any practical problems issuing judicial authorities and executing judicial
authorities may experience when dealing with EAW’s which are related - either directly
or indirectly - to the EAW-form and,
= identify the roots of these problems.

The report consists of 5 parts:

= Part 1 concerns preliminary matters.

= Part 2 concerns the transposition of FD 2002 /584 /JHA.

= Part 3 concerns problems regarding the individual sections of the EAW-form.

= Part4 concerns problems concerning providing information which are not directly related
to the EAW-form.

= Part 5 invites the partners to draw conclusions and offer opinions based on their
experiences (or on those of their Member State’s authorities). Furthermore, the partners
are encouraged to make any comments, put forward any information, pose any questions
and make any recommendation they feel are relevant to the project, but which are not
directly related to Parts 2-4.

From Part 2 on, each set of questions is preceded by an explanation. The explanation describes
the context and the background of the questions, with reference to the relevant legal provisions
and the relevant judgments of the Court of Justice. It also mentions (possible) issues in order to
give some guidance in answering the questions. In answering the questions, besides flagging the
issues under Greek law, I also indicate whether the issues mentioned in the explanation-part exist
in Greece.

Besides answering the questions as appearing in the questionnaire, the EAW form used in Greece
is provided as attachment in Greek.
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Part 1: preliminary matters

1. Please indicate who completed the questionnaire in which capacity and how much years
of experience you have had in dealing with EAW cases, in particular whether you have
experience as issuing and/or executing judicial authority.

This report is written by Dr. Christina Peristeridou, who is assistant professor in criminal law and
procedure at Maastricht University. Dr. Peristeridou completed her Bachelor studies in Greek law
in Aristotle University of Thessaloniki (Greece) and is member of the bar of Thessaloniki since
2008. She is expert in comparative criminal procedure and European Criminal Law and her
expertise includes inter alia pre-trial detention and the European Arrest Warrant.

Method of conducted research

Dr. Peristeridou completed the questionnaire after having researched Greek law, case law and
literature. She has also conducted several semi-structured interviews with prosecutors and
judges in the criminal courts of Athens and Thessaloniki (largest two courts dealing with EAWSs in
Greece) and administrative staff who is tasked to handle EAW requests. The interviews took place
either in person or, due to the Covid-19 measures, virtually, from August 2020 to October 2021.
Several of the interviewed practitioners have delivered their experience and answers in writing.
Dr. Peristeridou further studied 167 EAW judgments provided by the two aforementioned courts,
which included extensive reference to all documents of the case files. This report has been up to
date up until 28 October 2021.
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Part 2: transposition of Framework Decision 2002/584/JHA

A. General questions

2. Did your Member State transpose Art. 8(1) of FD 2002/584 /JHA and the Annex to FD
2002/584 /JHA (containing the EAW-form) correctly? If not, please describe in which way your
national legislation deviates from FD 2002 /584JHA. Was there any debate about the correctness
of the transposition in your national law, e.g. in academic literature or in court proceedings? If
so, please specify.

The FD 2002/584/JHA (here after FD) was transposed with Law 3251/2004 of 9 July 2004
(thereafter ‘national law’).! This law has been amended to implement the amendments of FD
2009/299/JHA, namely by Law 4596 /2019 of 26 February 2019.2

The EAW is not consolidated within the Greek Code of Criminal Procedure (hereafter GCCP) but
exists as special criminal law. The GCCP still contains the provisions of extradition that apply to
third countries (art 437ff GCCP). Consequently, the Greek courts might apply analogically some
provisions of extradition (as lex generalis) to EAW procedures (as lex specialis), if there are
lacunae, but only to the extent that the spirit of the EAW is not violated.? One example is the
possibility to adjudicate on an already refused request. According to art 454 GCCP a decision of
the court to refuse extradition does not preclude a novel request being submitted, if new elements
come to light. This provision is applied mutatis mutandis to the EAW.#

Art 8 (1) of the FD has been transposed almost verbatim into national law, specifically art. 2
national law. One only deviation can be found in paragraph fofart 8 (1) FD, where there is mention
of the penalty imposed if there is a final judgment.

In the Greek version of the FD, the term used is not ‘enforceable judgement’; a translation alluding
to the distinction of different instances was chosen, which is not helpful: the term
tedeaibikntelesidiki judgement is used in the Greek version of the FD, i.e. these are judgements
against which there is no more remedy on the merits but it is still possible to appeal to the
Supreme Court on points of law. In the national (implementing) law the term used is that of an
auetaxAntn/ametakliti judgement: these are judgments against which there is no more possible
remedy (law or merits). That implies that under Greek law execution-EAWs must be based on
judgments against which there is absolutely no remedy left, which is not how this is applied in
practice, see (Part 3 B 16).

The EAW form used (see annex) is an almost verbatim reproduction of the amended EAW form,
with one difference: in the Greek EAW form there are two additional fields requesting the first
names of the father and mother of the requested person under a) of the form. This addition
addressed the frequent phenomenon of arresting suspects with refugee or immigrant status, who
tend to declare (when they arrive to Greece) commonly used names e.g. Muhammad Khan. Thus,
arresting and detaining the wrong person or multiple persons happens often. See for more under
(Part 3 A 15).

1 Nopog vt apif. 3251 - PEKA'127/9.7.2004.

2 Nopog vt aptB. 4596/2019 - PEK A’ 32/26.2.2019.

3 A. MouZakng, To Evpwmaiké ‘Evtaipa ZUAANYNG, Nopkr} BiBAo0nkn, 2009, 0. 456¢.
4 ZupBE@Oeo 1080/2008.
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2bis. Have infringement procedures been initiated against your Member State by the European
Commission for incorrect transposition of the EAW Framework Decision? If so, on which points?

Yes, on 9 June 2021 Greece has been officially notified by the Commission based on art 258 TFEU
for its intention to commence infringements proceedings for incorrect implementation of the
FD EAW.5 Given the Commission’s recent 4th Implementation Report on EAW and subsequent
interviews with prosecutors, the main reasons relate to the wrongful implementation regarding
grounds of refusal.

3. Did your Member State transpose all the grounds for refusal (Art. 3-4a of FD 2002/584/JHA)
and all the guarantees (Art. 5 of FD 2002/584 /JHA)?

Yes, all grounds for refusal and all guarantees have been implemented in articles 10, 11,12, 13
national law.

4. Were those grounds for refusal and guarantees transposed as grounds for mandatory or
optional refusal /guarantees? Do the travaux préparatoires of the transposing legislation and/or
the parliamentary debates on that legislation shed any light on the choices made and, if so, what
were the reasons for those choices?

Please consult the following table.

SINFR(2021)2003 from https://ec.europa.eu/atwork/applying-eu-law/infringements-
roceedings/infringement decisions/index.cfm?lang code=EN&typeOfSearch=false&active only=0&noncom=0&r do

6 Report from the Commission to the European Parliament and the Council on the implementation of Council
Framework Decision of 13 June 2002 on the European arrest warrant and the surrender procedures between Member
States, 2.7.2020, COM/2020/270 final, p. 13.


https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&typeOfSearch=false&active_only=0&noncom=0&r_dossier=&decision_date_from=&decision_date_to=&EM=EL&DG=JUST&title=&submit=Search
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&typeOfSearch=false&active_only=0&noncom=0&r_dossier=&decision_date_from=&decision_date_to=&EM=EL&DG=JUST&title=&submit=Search
https://ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_code=EN&typeOfSearch=false&active_only=0&noncom=0&r_dossier=&decision_date_from=&decision_date_to=&EM=EL&DG=JUST&title=&submit=Search
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MANDATORY
FD EAW National legislation
3 para 1 - amnesty MANDATORY?
3 para 2 - ne bis in idem MANDATORY?8
3 para 3- age of responsibility MANDATORY?
OPTIONAL

FD EAW

National legislation

4 para 1 - double criminality

MANDATORY10

4 para 2 - national prosecution for the same
act

MANDATORY for nationals 11

OPTIONAL for residents12

4 para 3 - decision not to prosecute OPTIONAL13
4 para 4 - statute of limitation MANDATORY4
4 para 5 - ne bis third state OPTIONAL?>

4 para 6 - undertaking execution

MANDATORY for nationals16é

OPTIONAL for residents1?

4 para 7 - territorial jurisdiction

MANDATORY 18

GUARANTEES

FD EAW

National legislation

5 para 2 - life imprisonment guarantee

GUARANTEE??

5 para 3 - return to serve guarantee

MANDATORY ground for nationals2?

GUARANTEE for residents?21

Greece implemented many optional grounds

as mandatory while it made the additional

distinction between Greek nationals and residents (eventually non-Greek nationals) for
grounds 4 para 6, the guarantee 5 para 3 and for ground 4 para 2 EAW. Accordingly, for Greek
nationals these grounds are presented as mandatory, whereas for non-Greek nationals (for
residents more accurately) they are optional or as a guarantee.

According to the travaux préparatoires, these choices were motivated by the desire to maintain
national sovereignty, i.e. to minimize the surrender of Greek nationals.22 The ground on

7 Art 11 para a) of the national law.

8 Art 11 para f) of the national law.

9 Art 11 para y) of the national law.

10 Art 10 para 1 a) of the national law.
11 Art 11 paran) of the national law.
12 Art 12 para a) of the national law.
13 Art 12 para [3) of the national law.
14 Art 11 para 6) of the national law.
15 Art 12 para 6) of the national law.
16 Art 11 para ot) of the national law.
17 Art 12 para ¢€) of the national law.
18 Art 11 para () of the national law.
19 Art 13 para para 2 of the national law.
20 Art 11 paran) of the national law.
21 Art 13 para 3 of the national law.

22 EIZHTHTIKH EKOEZH oto ox£6t0 vopou «Evpwmaikd évtaiua cuAANYNG, Tpomomoinon tou v. 2928/2001 yia Tig

EYKANUATIKEG 0PYAVAOELS Kot GAAEG SLATEEELG» P. 2.



https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
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territorial jurisdiction was made mandatory for the same reason and for ensuring the sovereignty
over acts committed in Greek territory. The ground on statute limitation was made mandatory
because of its importance in Greek law as ius cogens rules with little exceptions.23 The ground of
double criminality for non-list-offences became mandatory to maintain as much as possible the
old regime, protecting the sovereignty and realm of national criminal law definitions.

Apparently, the Greek legislator wanted to limit the impact of mutual recognition on national
sovereignty and the national system (surrendering nationals, protection of national definitions of
offences or other important rules, power to exercise jurisdiction) as much as possible. One
explanation is that the Greek legislator of 2004 was fearful of such a ‘new’ - back then - system.
Yet, in the amendment of 2019, none of these errors were fixed.

Importantly, | must emphasize that contrary to the legislator, Greek legal practice depicts a
positive stance towards mutual recognition. As it will be demonstrated throughout the report,
Greek practitioners show a loyal attitude towards mutual trust and the execution of EAWSs. While
the legal framework might not leave wiggling room, one observes a gap between law and practice,
with the legislator maintaining a conservative regime, and courts and prosecutors attempting to
minimize obstacles in mutual cooperation.

5. Does the national law of your Member State, as interpreted by the courts of your Member
State, contain a provision for applying the two-step test for assessing a real risk of a violation of
Art. 4 and of Art. 47 of the Charter (see Part 4D)?

The legislation does not provide for a two-step test for assessing such violation but there is a
ground of mandatory refusal regarding some other human rights in the legislation (see below
question 7).

Refusing execution on human rights grounds (whatever these grounds are, e.g. fair trial,
conditions of detention, prejudicial prosecution) is rare in Greek jurisprudence. Thus, there was
no chance to develop criteria, other than that any violation of human rights must be proven by
objective grounds and evidence.2*

5bis. How does your Member State implement the “dual level of protection” to which the
requested person is entitled as required in the case law of the Court?

Looking at the EC]’s case law, to satisfy the dual level of protection:

First, there must be a judicial authority - as this is interpreted in art 6 para 1 EAW - issuing at
least one of the two warrants (national or EAW). As I will explain below, the investigative judge
(or judicial council) issues the national arrest warrant and the prosecutor the EAW. The Greek
prosecutor does not satisfy the definition of the judicial authority of art 6 EAW (see below under
B). But the investigative judge and the judicial council issuing the national warrant do satisfy that
definition. Hence, this requirement of dual protection is complied with at the level of the national
warrant.

Second, there must be effective judicial protection meaning either a remedy against the issuing of
a EAW or alternatively, a judicial review where the conditions for issuing an EAW and its
proportionality are reviewed by a court before or at the same time as the adoption of a national
arrest warrant, but also afterwards (ECJ, judgment of 12 December 2019, Openbaar Ministerie

23 EIXHTHTIKH EKOEZH oto ox£é810 vopou «Evpwmaikd évraiua cOAANUNG, Tpomomoinen tou v. 2928/2001 yia Tig

EYKANUATIKEG 0PYAVAOELS Kot GAAEG SlaT&Eeg» p. 3.
24 ATl 236/2015.



https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
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(Parquet Suéde), C-625/19 PPU, ECLI:EU:C:2019:1078, paragraphs 52-53). Accordingly, Member
States are given some discretion to comply with this requirement. Greek law does not provide a
specific remedy against issuing the EAW, but there is effective judicial protection when issuing
the national warrant. The investigative judge has full access to the file, she assesses whether there
is reasonable suspicion and whether there is a serious risk based on objective facts that the
suspect might abscond or reoffend. These are part of the conditions for issuing the national
warrant. Also, the national warrant must be explicitly justified with reference to these conditions,
which much be included in the warrant’s text, following art 276 para 2 GCCP. Moreover, the
prosecutor (who issues the EAW) is consulted before issuing the national warrant. Thus, it can be
said that within the assessment of issuing a national warrant, the investigative judge will de facto
reflect upon the possibility or necessity for issuing an EAW, as she must reflect upon the status of
the suspect as a fugitive or more generally where the suspect resides.

Whether this is taken into account to a sufficient degree in legal practice is a different issue. There
is no legal obligation to explicitly mention the possibility of an EAW in the text of the national
warrant or to take into account the proportionality of a possible EAW as such. It remains thus to
the discretion of the investigative judge to fully appreciate the proportionality of a possible EAW
as a consequence of the national warrant.

Importantly, there is some judicial review post-EAW. Such review concerns not the EAW per se
as the EAW ceases to exist upon surrender. But right after surrender and during deciding the pre-
trial detention, the lawfulness and proportionality of the pretrial detention that ensues the
surrender does include a test of proportionality and alternatives. Inevitably this leads to a
proportionality and necessity control of the EAW as well, or, to put it more accurately, of the effect
of the EAW post-surrender. Hence, it is legally possible that a suspect surrendered with a EAW is
released unconditionally or conditionally after surrender, if the court finds out that the conditions
for pretrial detention are not met or that further detention after surrender would be unnecessary.

To conclude, I believe the Greek legal framework does comply with the dual protection
requirement.

6.

a) Did your Member State transpose the grounds for refusal and guarantees of Art. 3-5 of FD
2002/584 /JHA correctly, taking into account the case-law of the Court of Justice? If not, please
describe in which way the national legislation deviates from FD 2002 /584 /JHA. Was there any
debate about the correctness of the transposition in your national law, e.g. in academic literature
or in court proceedings? If so, please specify.

Wrongful implementation

As seen above, several optional grounds (and one guarantee) were implemented as
mandatory, which constitutes undoubtedly an incorrect implementation. This is indeed
confirmed in most scholarship, even authored by prosecutors;25 occasionally some authors still
consider the term ‘optional’ as referring to the power of the legislator to choose how to implement
the grounds as mandatory.2¢6 The Supreme Court or other courts never held that the national
legislation is erroneous implementation.

25 For example, I. Nalipng, H oxéon tou eAéyxou g mapaypa@ns ws AGyov UTOXPEWTIKNAG APVNONG EKTEAEOTG
EVPWTATKOV EVTAALATOG CUAANYNG LE TOV ATTOKAELONO TOU €AEYXOU TOU SiTToV aglomoivou kat dpbpo 10 map. 2 N
3251/2004, Mowwn Awatoovvn, 2018, Tevxos 1, 0. 21. I. ASdung, Evpwnaikoé Evtoipa ZOAAnYms - O pdAog g
Eurojust xat tng Evpwmaiknig Etcayyediag kat n voporoyia touv AEE, n Mowwkn} Awovopia g Evpwraikig Evwong
Téoeig kat [IpokAnoetg, Evwon EAAvwv MowikoAdywy, 2020, 0. 215-220.

26 N. Towakoupdkn, Evpwmaikd évtoipa c0AANYmMG, Nopwkn BiAobnkn, 2019, 0. 149.
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One general but practical consequence of the Greek legal framework relates to the size of court
judgments on the execution of EAWSs: given the formalistic style of Greek legal system, courts must
explain why none of the mandatory grounds applies in a well-reasoned manner for each ground
separately. And given the number of mandatory grounds to go through, judgements are long and
must cost some effort to be produced in a timely manner.

Discrimination of non-nationals

Greece makes a distinction between nationals and non-nationals. Prima facie, Greece does not
violate the principle of non-discrimination as the ground exists for both Greek and EU citizens
(with a strict read of C-42/11 Da Silva Jorge, para 41 and 52). But in my view, the fact that for
Greeks this ground is mandatory amounts to a different treatment, which would violate the
principle of non-discrimination. Indeed, when looking into legal practice, for nationals those
grounds are raised as mandatory, but for residents the court has discretion. One reason, in my
view, for such discrepancy is that the Greek legislator (in contrast to the Greek courts) did not
approach these grounds as means to achieve rehabilitation, but as a way to sneak into the EAW
the old-fashioned protection of Greek nationals from surrender.

Double criminality

There are problems with the implementation of the refusal ground regarding double criminality
outside list-offences. Checking double criminality outside the list-offences is not even presented
as a ground for refusal per se, as it is not part of art 11 or 12 of the national law where all grounds
for refusal are listed. It is found in art 10 together with the scope of the EAW, emanating thus more
importance. The national law sets as starting point that dual criminality must be complied with,
presenting the existence of double criminality as a rule, whereas the abolition of the double
criminality for list-offences appear as the exception (in para 2 of the same article). Art 10 para 1
of the national law entitled “Cases in which the execution is allowed’ reads: “Subject to the
provisions of articles 11 - 13 hereof the European arrest warrant shall be executed if: a) the
punishable act, for which the European arrest warrant has been issued, also constitutes an offence
according to the Greek penal laws, independently of the legal description?’, which (offence) is
punishable in the issuing Member State by a custodial sentence or a detention order, for a maximum
period of at least twelve months.” Similar is the codification for an execution-EAW in the next
paragraph. Note that there is an additional article mentioning only the scope of the EAW in art 5
national law, so this formulation in art 10 seems unnecessary. Please note that for the list-offences,
the provision uses the term ‘execution is permitted’, implying thus discretion but not obligation
as in art 2 para 2 FD EAW - although, thankfully, the courts do take it as obligation.28

This codification appears merely an issue of semantics, but of importance in my view, as it shows
that the legislator wanted to elevate the double criminality check outside list-offences to
something more than a mandatory ground.?° Indeed, courts often conduct a double criminality
check even it concerns a list-offence. In most judgements that [ have studied, judges engage into
the redundant practice to review double criminality, only to end up in the ‘nevertheless this is a
list-offence’ point. In my view, this might stem from the need of reassuring that double criminality
would not be an issue even if such control was allowed. The legislator has also reassured in the
traveaux that all list-offences are criminalised in Greek law.30

27 Emphasis added.

28 T. Nalipng, H oxéon touv eAéyxou G mapaypa@nis wg AGYoU LTOXPEWTIKNG APVNONG EKTEAEONG EVPWTATKOV
EVIAANLATOG GUAANYNG LE TOV ATIOKAELOUO TOU €AEYXOU TOU SLTTov adlomoivou kat’ apbpo 10 map. 2 N 3251/2004,
[Mowwn Awcatoovvn, 2018, Tevyog 1, 0. 21.

29 EIZHTHTIKH EKOEZH o710 oxédto vopov «Evpwmaiko éviaipa cOAANUNG, Tpomomoinon tov v. 2928/2001 yia Tig
EYKANUATIKEG 0PYAVAOOELS Kot GAAEG SLaTdEeio» p. 3.

30 EIZHTHTIKH EKOEZH oto ox£610 vopov «Evpwnaikd évtaiua cuAANYNG, Tpomomoinon tou v. 2928/2001 yia Tig
EYKANUATIKEG 0PYAVAOELS Kot GAAEG SlaT&Eeig» p. 3.

10


https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
https://www.hellenicparliament.gr/UserFiles/2f026f42-950c-4efc-b950-340c4fb76a24/E-EGLORG-EIS.pdf
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Territorial jurisdiction

The ground that stands out as being the most problematic in legal practice is the ground on
territorial jurisdiction. This being mandatory means that once the offence is even partly
committed in Greece, the court has no choice but to refuse execution. This ground leads to many
refusals (see statistics Part 4 B 42). Some legal practitioners complain that their hands are tied, as
they must refuse execution in cases where Greece has little interest to prosecute. Prosecutors have
reported various conflicts with other countries over this. Ultimately mutual trust is compromised
in their view. For example, the Court of Appeals of Athens refused to surrender to Romania a
Romanian national who had illegally purchased drugs in Greece and transported them to
Romania, because part of the act was committed in Greek territory. The Romanian authorities
brought the issue to Eurojust and complained that Romania had clearly more legitimate interest
to adjudicate, since the drugs were fed into their market. Usually when execution is refused on
this ground, the court returns the file to the prosecutor who may or may not prosecute. Note that
the Greek system follows the legality principle in prosecution (with exceptions), so prosecution
must take place if evidence exist.

This is by far not an isolated case. Multiple other examples exist, and some are particularly
bothersome as the link with territoriality might be too weak.3! A recent case of a sophisticated
cartel of illegal immigration in Germany could not be prosecuted where most of the acts took
place, because some minor aspects of the cartel took place in Greece.32 Another notable example
is a Belgian request for a human trafficking case that took place in Belgium. Part of the act was the
forgery of documents which took place in Greece, which is only a small part of the offence - but
Greece refused surrender. Also, cybercrime or bank fraud cases that have been mainly committed
abroad and their consequences have not affected Greece whatsoever can be kept for prosecution
in Greece, if the suspect was physically present in Greek territory when committing the online
offences.33 Serious problems with acquiring evidence and witnesses are inevitable for those cases,
and more instruments of mutual recognition must be used. In the end, the judgements rendered
for these cases could be quite lenient, due to lack of evidence.34

An additional aspect that amplifies this situation is that, currently, the Greek sentencing regime is
very lenient (punishments, but also the regime of conditional release), thus defence counsels try
to invoke this ground as much as possible.35 Defining territorial jurisdiction is an abstract and
nebulous part of criminal law and so it becomes the opportunity for the defence to ensure a Greek
trial and Greek sanction. There are examples where the defence attempts to invoke universal
jurisdiction in cases where international conventions prescribe it, e.g. money laundering;3¢ these
cases are not accepted by Greek courts.3” This is even the case when there was a genuine issue of
universal jurisdiction, e.g. in the case of crimes under the ICC for a member of ISIL (Islamic State
of Iraq and Levant) who kidnapped, raped, tortured and killed a Yazidi young girl in Iraq and was
requested from Germany; the Greek court rejected the argument of universal jurisdiction and
executed the EAW request. At the time of drafting this report, a new legislation with stricter

31 I1. ASaung, Evpwmaiké Evtoipa Z0AANYMG - O pdAog ¢ Eurojust kat t¢ Evpwmaikng EloayyeAiag kot n vopooyio
Tov AEE, 1 [Towwn Awovopia ¢ Evpwmaikns Evwong Taoels kat [TpokAnoets, Evwon EAAvwv [MowiwkoAdywy, 2020,
o 219.

32 YupufE@A6 164/2021.

33 ZupufE@A6 89/20109.

34 T. BoUAyapns, To Evpwmaikd ‘Evtaipa TOAnYmg, I1. ASaung, A. KotooaAng, Evpwmaiky Awkaotikny Zuvepyaoio
“Eurojust” - Evpwmaikr Elcayyelia, Zakkovdag, 2019, o. 43.

35 ZuufBE@A6 87/2021.

36 YuufE@AB 7/2021.

37 The mainstream argumentation is to make a distinction between genuine crimes of universal jurisdiction (e.g.
offences of international criminal law falling within the ICC) and non-genuine crimes of universal jurisdiction, e.g.
offences for which universality exists to ensure their proper prosecution and cooperation of states.
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measures on the sentencing regime is pending before the Greek parliament, so it is expected that
this problem might be slightly diminished in the future.38

On occasion, courts might try to “save the EAW and surrender” when possible. There are
judgements with an attempt to interpret the ground of refusal restrictively, but the Supreme Court
did not approve. One notable case concerned a French EAW for Georgian members of the infamous
Russian mafia V.v.Z (Thieves in Law) committing organised thefts and laundering in France and
elsewhere. The case was so crucial it required a Joint Investigation Team. Two of the offences,
namely setting up a criminal organisation and laundering were committed in Greece, whereas the
main criminal activities (theft and robberies) in France and England. The French issuing authority,
knowing the Greek modus operandi, anticipated the predicament and argued already in the
supplementary part of the EAW form at section (f) that although these two offences were
committed in Greece, these are by-products of the main criminal activity, and that France would
not prosecute the thefts committed in Greece. The Court of Appeals of Thessaloniki granted the
execution for all offences, interpreting the ground of refusal restrictively and in the spirit of the
ratio legis of EAW.39 Clearly any other result would harm effective prosecution immensely in such
serious case. Yet the Supreme Court squashed this judgment and executed the EAW only partially,
following a very formal read of the EAW.40

For all of this, it is submitted that this ground should become optional in Greek law and perhaps
the EAW should be amended as to add as criterion that national courts should decide based on
where the crime had the most affect or make a link with the FD 2009/948/JHA on solving
conflicts of jurisdiction.

Statute of limitation

Finally, the mandatory ground on statute limitation has presented difficulties, in relation to its
scope. For offences committed exclusively abroad by non-Greek nationals, the ground does not
apply.*! There is however a problem with its application to list-offences. Statute of limitation rules
are considered in Greece part of substantive law. Checking if the facts would be barred from
prosecution is somewhat a check of criminalisation. Thus, the question arose whether this ground
applies also to list-offences. The argument is that in that case, checking statute of limitation is a
type of double criminality check: a check of criminalisation in time. Since 2016, the Supreme Court
is of the opinion that this ground applies solely for offences outside the list-offences.*? This
might be contrary to how other Member States understand this ground. Modern Greek
scholarship criticises the Supreme Court ruling as erroneous: the list-offences are independent
from grounds of refusal and these two themes although loosely connected play a different function
within the EAW instrument; following this logic also other grounds of refusal should not apply to
the list-offences; moreover, the check of grounds of refusal is done in concreto while the double
criminality is done in abstracto.*3

6.
b) If your Member State transposed Art. 4(6) of FD 2002/584 /JHA, does your national
legislation:

38 http://www.opengov.gr/ministryofjustice/?p=15352

39 YuuBE@Oso 474/4.7.2018.

40 JuuBAIT 1365 / 2018.

41 A1 399/2015.

42 AI1 800/2016, Al 1890/2016.

43 T. Nalipng, H oxéon tou eléyxou g mapaypa@ns ws AGYoU UTIOXPEWTIKNG APVNONG EKTEAEONG EUPWTAIKOV
EVTAALATOG GUAANYNG HE TOV ATIOKAELOHO TOU €AEYXOL TOL SttTtov aglomoivou kat' apBpo 10 map. 2 N 3251/2004,
Mowwkn Awatoovvn, 2018, Tebyog 1, 0. 21.
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- (i) differentiate in any way between nationals of your Member State and residents,
and, if so, in what way? According to which criteria is ‘residency in the executing
Member State’ established?

- (ii) guarantee that, when the surrender of a national or a resident for the purposes of
executing a sentence is refused, the foreign sentence is actually executed in your Member
State and, if so, how?

Greek nationals

As seen in the table above, there are three distinctions, namely for grounds art 4 para 2, 4 para 6
and 5 para 3 FD EAW.

For Greek nationals, the execution must be refused if:

= There is criminal prosecution for the same offence in Greece. According to jurisprudence,
prosecution must already have been launched until the very day of the court session.**
Thus the mere possibility is insufficient. Also, launching preliminary investigation or an
official complaint to the police is insufficient To invoke this ground, the preliminary
investigation (the first stage of investigations, handled by the police and prosecutor) must
have finished, and the prosecutor must have decided to press charges/prosecute the
suspect.

= Ifis not guaranteed that the Greek national will return to execute the sentence in Greece
(art 5 para 3 FD) - for prosecution-EAWs. Although a guarantee in the FD this is
implemented as a refusal ground in art 11 national law. Thus, Greek courts must always
request such guarantee before executing (see Part 4 C).

= If, in an execution-EAW (art 4 para 6 FD), Greece undertakes to execute the sentence in
Greece. Please note the consent here is not required. For example, in the case of a Greek
national requested from Czech Republic for an execution-EAW, the requested person did
not appear to the hearing nor was he represented by lawyer, but the court refused
execution as he is a Greek national and the execution was ordered to take place in Greece.*>
Several issues are created especially when the trial was in absentia. Since the in absentia
ground is optional while the ground of art 4 para 6 is mandatory under Greek law, the
rather strange situation can occur where Greece must execute in its territory a judgement
in absentia delivered, without any way for the person to return and challenge this; this has
occurred in least one case and there the Appeal Court of Thessaloniki circumvented the
issue and refused the execution. The argument was the right to be present to his own trial
is more important in this case than the protection against surrender to a foreign country.*é

Residents

Residents (non-Greek nationals) receive less protection from surrender. The above grounds are
for them optional or as guarantee. The content is similar, only the character of the ground as
mandatory or non-mandatory (or a guarantee) change.

How is residency established? Residency is established following the traveaux, when there is an
element of permanent residency,*” on a case-by-case basis. Please note that the national law

44 AT1 854/ 2016, AT1994/2010, AT1 558/2007 ITowXp NZ’, 597; I'. BoUAyapns, H extédeon Tov Evpwmaikov Evtaipatog
ZOANYNG oty Tpddn, Mowwkr Awtkatoovvn, Tebyog 12, Aekeépfplog 2018, o. 1224.

45 ZuuBE@AB 20/2020.

46 TuuBE@®ec 135/2005, ITowXp 2005, 847.

47 EITHTHTIKH EKOEZH oto ox£610 vopov «Evpwmaikd évtaiua cuAANUMG, Tpomomoinon tou v. 2928/2001 yia Tig
EYKANUATIKEG 0PYAVAOELS Kot GAAEG SLaT&EeLg» p. 3.
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correctly makes the required distinction between residency and stay. And these two concepts
are interpreted in line with EU law (see C-66/08 Koslowski and C-123/08 Wolzenburg).

Residency is defined when the person has established himself in a specific place in Greece which
has become the main and permanent centre of relationships and life. Stay refers to living in Greece
without intention of permanent residency butin a continuous and prolonged period and have thus
created bonds and relationships similar to residency.48

In conformity with the FD, the guarantee of art 5 para 3 FD EAW applies only to residents, while
the execution of execution-EAWs in Greece of art 4 para 6 FD EAW applies to residents and those
staying in Greece (as in the FD).

Residency or staying?

How to interpret when someone is resident or staying? The first step is to decide whether one of
the two terms applies (staying or resident) and the second step concerns whether there is
legitimate interest for the person to make use of this ground (rehabilitative grounds). The
interdependence between the steps is unclear (so whether someone could be ‘staying’ in the
country but not have legitimate interest), but apparently courts employ various criteria to
establish legitimate interest: the duration, nature and conditions of presence in the country, the
family and financial ties. Whether one has legitimate interest would depend then on the intensity
of fulfilment of these criteria and of course whether the individual invoke the ground to begin
with.% There is a good number of case law on this topic. For example, an Albanian, who a month
before arrest, had acquired a ‘staying’ permit, had submitted taxes in Greece for the last year and
was working at a gas station for 8 months, was not considered having legitimate interest of
rehabilitation since his wife was also in Albania and they married only recently;50 similar
conclusion was reached for a French national with family and work in France, who came to Greece
shortly before arrest with false passport.5! But the Indian national who had married a Greek, lived
in Greece for 30 years, owned a shop and had social insurance and his general life in Greece, was
considered to be a resident and the ground was invoked.52 Similarly, the Romanian father of two
children who lived in Greece for 20 years with his wife, and had his whole affairs in Greece was
considered a resident.53 [ should highlight that the court will hear witnesses (if submitted by the
defence) regarding the level of integration and bonds in Greece, next to accepting all kinds of
written documents as evidence.>*

How to invoke the optional grounds/guarantee?

For activating art 4 para 6 FD EAW there used to be a third step until 2012, namely to provide the
guarantee that Greece will undertake the execution of the sentence: this was given as a written
and explicit declaration of commitment by the Ministry of Justice, as the central authority (art 7
FD). This should be acquired by the defence attorney. Without this declaration the ground could
not be invoked according to the Supreme Court.>> But scholarship disagreed strongly: the
execution of EAWs cannot depend on the Ministry and this requirement puts a significant burden
to requested persons for whom this provision is meant to work as benefit. Rehabilitation is not

48 AIl 862/2015; I'. BovAyapng, H extédeon tov Evpwmaikov EvtdApatog ZOAANYMG oty tpadn, Mok Awkaloovvn,
Tevxog 12, Aexépfplog 2018, o. 1224.

49 Al 603/2020.

50 AT1 603/2020.

51 AT1 862/2015.

52 ATl 451/2020.

53 uuBE@AB 21/2021.

54 For example ZupBE@AB 4/2021.

55 YupuBAIl 324/2012.
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served, according to this view, if excessive administrative obstacles exist.>¢ Indeed, in the
experience of some prosecutors, this guarantee has been too difficult to acquire as the Ministry
often refused to provide it due to the overloaded infrastructure.>’ I should add that such a
condition amplified the discriminatory treatment of non-Greeks.

Since 2012, the Supreme Court has changed direction: there is no need for the declaration by
the Ministry of Justice to invoke these grounds for rehabilitation; the court alone is responsible
to decide whether to accept this this ground.s8 But as it will be explained, many Appeal courts have
not been aware of the change and continue rejecting the applications to invoke these grounds
without a declaration.

Challenges

An important challenge relates to the sentencing regime. Given the often inappropriate detention
conditions, the financial problems of the state and the workload of the system, the Greek legislator
introduced over the last years several measures to decrease actual prison time. Part of these
measures are possibilities to buy-off a sentence, quick probation and conditional release, and a
smarter calculation of prison time. The past many years the legislative regime has been quite
lenient and requested persons often want to stay in Greece to execute their sentence. Currently,
legislation pending introducing stricter measures, so to some extent this situation might change.>?

But this favourable regime together with the set of mandatory grounds for serving the sentence
in Greece and other mandatory grounds (e.g. territorial jurisdiction) has severely impacted
EAWSs and mutual trust. Greek practitioners report that frequently some other Member States
find the Greek system of sanctions too lenient. One notable case concerned an execution-EAW
issued by Germany. Greece refused execution of the EAW and kept execution in Greece using art
4 para 6 EAW. The requested person served his time in Greece only to be arrested again with the
same SIRENE entry (German authorities retained SIRENE entry) in another country and
surrendered to Germany; this case clearly violates ne bis in idem but it also demonstrates that the
German authorities simply did not recognised the Greek execution of penalties as valid.

Often the arguments put forward by other Member States are not justifiable at all: there is often
the assumption that the requested person will buy-out the sentence imposed in Greece (transpose
into a fine). But this is an inaccurate understanding of the discretion in executing art 4 para 6 FD
EAW: when Greece undertakes the execution of a sentence, the sentence per se cannot be altered
e.g. transformed into a fine (this was reaffirmed by the Supreme Court several times).5° Greece is
only responsible for the execution, and there indeed the lenient probation and conditional release
measures do apply.

7.Did your Member State include in the national transposing legislation grounds for refusal or
guarantees not explicitly provided for in Art. 3-5 of FD 2002 /584 /JHA (apart from the two-step
test referred to in question 5)? If so, which grounds for refusal or guarantees?

One additional mandatory ground was added.
In art 11 para e) of the national law, the EAW must not be executed if it was issued to prosecute
or sentence someone on grounds of gender, race, ethnicity, religion, origin, nationality, language,

56 A. BoUAyapns, Evpwmaikd ‘Evtaipa Z0AANYMG, X. [TavAov, 0. Zapiog, Edikoi Mowikoi Nopot, Kat'dpbpo epunveia,
IL.N. ZdaxkovAag, 2020, apBp. 12 map. 53.

57 T. BovAyapng, H extédeon tov Evpwmnaikoy EvtdApatog ZUAANYMG oty mpdén, Mowikn Awkawoovvn, Tevxog 12,
Agképpplog 2018, o.1224.

58 AIl 324/2012; Al 1826/2019.

59 http://www.opengov.gr/ministryofjustice /?p=15352.
60 ATT1 105/2015, ZuuBE@®eso 268 /2017.
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political believes, or sexual orientation or for their action for freedom (the latter one alluding to
freedom-fighters, in lack of better translation).

This human right’s ground does not refer to all human rights violations but concerns only
discriminatory or politically motivated prosecution or punishment; thus, it does not protect
against deficiencies of the legal system such as defence rights, judicial independence, or detention
conditions akin to the existing ECJ case law. The Supreme Court has in the past refused to accept
under this ground other human rights violations. In a case of a French EAW the complain of fair
trial violation was squashed as contra legem.6!

According to the traveaux, this was an implementation of rec. 12 of the Preamble of the FD EAW
and art 5 para 2 Greek Constitution (right of non-description and freedom). Please note that it is
not a verbatim reproduction of the preamble as the national law includes also freedom fighters,
whereas the FD does not. Protection of freedom fighters is long tradition of Greek society and
system.62 It is not debated that this ground of refusal is against the FD. Yet its practical impact
appears limited as to my knowledge and research this ground has never been used by courts to
refuse the execution EAWs.

Other human rights’ concerns e.g. detention conditions, fair trial, are usually discussed by raising
art 1 para 2 of the national law, implementing art 1 para 3 of the FD EAW about the general
fundamental rights clause. Only in very few cases that I discuss below there was a refusal for
human rights violations (see Part 2 C 10).63

B. Your Member State as issuing Member State

8. a) Which authorities did your Member State designate as issuing judicial authorities? Did your
Member State centralise the competence to issue EAWs?

[ssuing authority according to art 4 national law is the prosecutor of the Court of Appeals of the
district where the offence was committed or the judgment to be executed was issued. There is no
centralised authority, the prosecutors of any Court of Appeal may issue an EAW. There are 19
Court of Appeals in the following cities serving broader regions: Athens, Thessaloniki, Pireas,
Heraklion, Syros, Mytilini, Kozani, Agrinio, Rodos, Chalkida, Komotini, [oannina, Kalamata, Corfu,
Chania, Lamia, Larisa, Nafplio, Patra.

The larger Courts of Appeals (e.g. Athens and Thessaloniki) have a special unit for extradition and
surrender with specialised prosecutors and support staff. This means that not all prosecutors can
issue EAWs in those larger courts, but in smaller courts this is different. In some smaller districts
e.g. in Corfu, Syros, Nafplio, EAWs are rarely issued and these prosecutors could be less
experienced. Often those prosecutors might contact their colleagues in larger districts for help.

In my experience, larger courts might develop different judicial cultures in the way they handle
EAWs. The lack of a more centralised competence is problematic as smaller district courts have
little expertise. At the same time, the Dutch approach - having one court as centralised issuing
authority - would not work. The Greek judiciary lacks adequate funding, and the workload is

61 AIl 236/2015.

62For example the unconventional extradition of Ozalan to Turkish authorities caused major negative public reaction
see for more CASE OF OCALAN v. TURKEY (Application no. 46221/99) 12 May 2005.

63 JuufE@A6 56/2018 & 57/2018.
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excessive for one court. A more practical approach would be if only 3-4 of the larger courts (evenly
distributed) throughout Greece could handle EAWs. In this way, expertise and coherency are
ensured.

Before moving forward, I would like to explain how the national arrest warrants are issued,
because the prosecutor issues the EAWs completely on the basis of the national warrant. And
while the EAWSs are issued by prosecutors, the national warrants are issued by judges.

How are national arrest warrants issued?
The national arrest warrant is issued by the following authorities depending on the case:
=  The investigative judge (who is a proper judge enjoying all aspects of impartiality and
independence of a court), after consulting the prosecutor. Controversy arises as to
whether the opinion of the prosecutor is binding or not (or obligatory to acquire). Is
this a co-decision or does the prosecutor only give an opinion? Whereas the wording
implies a mere opinion, the legal practice and mainstream view is that the prosecutor
and investigative judge must both agree and in case of disagreement, the judicial
council decides (art. 307 GCCP). The argument is that the prosecutor functions here as an
additional pair of eyes. Influential scholars though disagree with the current legal practice
for many convincing reasons inter alia that it defeats the purpose of arrests if cumbersome
dispute resolution procedures are involved.64
= The judicial council in its decision to indict the suspect to court. This is a court
functioning at the pre-trial phase (mainly) comprised by three judges (thus enjoying all
aspects of impartiality and independence of a court). See for more below question 10.
= The prosecutor for red-handed offences (not interesting for EAWs)

Thus, the national warrant on which the EAW is based is always issued by an independent
and autonomous judicial authority in the meaning of the EC]J case law.

8.
b) If your Member State conferred the competence to issue EAWSs on public prosecutors,

- (i) does the principle of mandatory prosecution apply, according to which a public
prosecutor must prosecute each offence of which he has knowledge, and, if so, does that
principle extend to the decision whether or not to issue an EAW;

Indeed, Greece follows the principle of mandatory prosecution (art 43 GCCP), with exceptions.
This principle does not extend to issuing the EAW per se, but it concerns mainly the obligation to
initiative prosecution if there is enough evidence. Prosecution is initiated in specific ways: direct
indictment to trial, directing the case to the prosecutor of the Court of Appeals for specific cases,
by commencing the main judicial investigation, or with the application for a penal order.65

The exceptions to mandatory prosecution do not yield to the opportunity principle (according to
Greek theory), but are an application of proportionality (cases where the prosecution would cause
disproportional damage) and procedural economy.t® And these exceptions are exclusively
enumerated in the law, and they all concern specific offences e.g. minor offences, when the
defendant is serving a long prison sentence, political offences, some cases of fraud,
misdemeanours of minors, for some felonies with some conditions (art. 44-50 GCCP). The decision

64 A. BoUAyapns, Evpwmaikd ‘Evtaipa Z0AANYMG, X. [TavAov, 0. Zapiog, Edikoi Mowikoi Nopot, Kat'dpbpo epunveia,
I1.N. ZaxkovAag, 2020, apBp. 276 map. 5.

65 Art 43 para 1 (a) GCCP.

66 N. Av8pouldakng, Oepelelndelg évvoles s mowikng 8ikng, 2012, o. 62, voonp. 40,65, 284¢m; Artiodoywkn ‘ExkBeon
N4620/2019, . 23.
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(not) to prosecute one of these offences (when they fall under the scope of EAW) would influence
indirectly the issue of EAWs.

Please note that for deciding whether to prosecute, the discretion of the prosecutor to interpret
the law is limited: prosecutors are bound by courts’ jurisprudence as to whether certain acts are
penalised. If the jurisprudence is unclear or against criminalisation of an act, prosecutors must
still initiate prosecution if there is a chance for conviction, as long as the prosecution is well
reasoned and not excessively zealous. Importantly, the prosecutor cannot abstain from
prosecution if he considers a law unconstitutional, unless this view is supported by higher
courts.6”

- (ii) do those public prosecutors meet the autonomous requirements for being issuing
judicial authorities, and, if so, describe how they meet those requirements and if not,
please specify why not;

In my view, they do not (although as I explained before, the requirement of dual protection is
fulfilled on account of the judicial review - see question 5bis). Greek prosecutors are alumni of the
National School of Judges and are trained with judges. Yet their status and position within the
process has been debated in literature for long. The questions raised are: is the prosecutor a
judicial authority, is it a body that adjudicates (a court), is he one of the parties and is he
independent (from the courts and from the executive)? The main reason for these questions arises
from the internal antithesis of the prosecutor’s role in inquisitorial systems: representing the
interests of the state and, concomitantly, leading an impartial investigation. Greek scholars have
disagreed and there is no consensus on this topic,®® not even in jurisprudence with competing
rulings, depending on whether these are criminal law courts or administrative law courts.69

In the Greek Constitution (art 87-92) the prosecutor is referred to as judicial authority with a
lifelong service, but not a judge who awards justice, and thus without the complete independence
of a judge. Under the GCCP, the prosecutor is not a party (art 70 GCCP), but he is the prosecuting
authority (art 27 para 3 GCCP). Summarizing these and looking at the literature, the most recent
mainstream approach is that the Greek prosecutor is: a judicial authority but does not
administrate/award justice (as this belongs to judges), the prosecutor is neither an administrative
authority nor a judge, but an autonomous and independent authority vis-a-vis judges, and he
belongs to the officers of the court i.e. a Justizbehérde (authority participating to the
administration of justice).”0

Regarding the independence and autonomy of the prosecutor, the following can be summarised:
Prosecutors, according to art 27 para 2 GCCP, are independent from any other authority (courts
or executive authority) in exercising their competences to prosecute offences. This independence
however is not absolute and is limited in the following ways:

= By judges in specific situations, e.g. the court may interrupt or limit the right of the
prosecutor to pose questions or to speak during trial if he goes off-topic (art 334 GCCP).

67 A. Mapyapitng, N. Baoideradng, H ok Siwén ota 6pla g, Nopknr BiAodnkm, 2021, 6. 50-51.

68 See for an overview of the debate and a plethora of literature see, A. Mapyapitng, N. Baoideiadng, H moww Siwén
ota 6pLa g, Nopkn BifAobnkn, 2021, 0. 21-25.

69 See for example AIl 54/2014 IMowAwk 2014, 928; AEA 2/1977,151; £tE 1160/1989.

70 N. AvSpovAdkn, To «vOUw aoTPLKTOV» TNG UNVUCEWS 1) ava@opads (apBpo 43 map. 1 KIIA) kat 1o «vopw afdoipovs
™G eykAnoews (dpBpo 47 map. 1 KIIA), IowXp 1970, 1 em; A. Mapyapimg, N. Baoelddng, H ok §iwén ota dpla
m™m¢, Nopkr BiAo6nkn, 2021, 0. 24; A. Mapyapitng, Katnyopovuevol éxovtes Puyikn 1 Stavontikn Statapayn. [Towiko
(8wkovopkd) kavoviotiko mAaioto (MEPOX A”), ITowAwk Tevyog 3-4/2020, 0. 317.
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However this does not extend to giving instructions for the substantial execution of the
prosecutors’ duties.”!

= Importantly, following art. 29 GCCP, the Minister of Justice has the power to suspend
or postpone the prosecution of an offence, in cases where the international
relations might be affected or in political crimes. Note that this intervention is
historically the most minimalistic one, as in previous amendments the Ministry had the
power to order the initiation of prosecution (e.g. by N 2854/2000 and later by N
3160/2003). The powers of the Ministry to intervene and order prosecution have been
dismantled over the years, as a way to reinstate the independence of the judiciary after
the dictatorship during the 70s.72 According to the traveaux of the current GCCP, it was
necessary to leave the decision to prosecute only to the hands of judicial authorities and
thus the power of the Ministry is limited only to a negative role (to suspend or postpone
prosecution, not commence it).

= As an administration, public prosecutors form a single and indivisible authority which
functions based on the principle of hierarchy. Single and indivisible means that the
actions of one prosecutor are taken as the actions of any prosecutor and thus prosecutors
can be replaced during their functions e.g. take over if the other prosecutor is absent (see
art 24 Law of Organisation of Courts?3 - however this does not apply for replacement
during the trial).7 The hierarchical dependency means that prosecutors are subordinate
to their superior prosecutors (the rank top-down goes as follow: Prosecutor General of
Supreme Court, Prosecutor of Supreme Court, Senior Prosecutor of Court of Appeals,
Prosecutor of Court of Appeals’5, Senior Prosecutor of First Instance Court, Prosecutor of
First Instance Court, Junior Prosecutor).”6 They must execute the instructions given by
superiors, but while executing these instructions they are entitled to their opinion, they
act autonomously and follow only the law and their conscience (art 24 para 4 Law of
Organisation of Courts). This means that a higher rank prosecutor can order the
Prosecutors of the Court of Appeals to issue a EAW but the latter can refuse if the
conditions are not fulfilled in his opinion.

Considering the ECJ rulings and what has been presented, I do not see how the Greek prosecutor
can be considered an autonomous and independent judicial authority in the meaning of EU law.
Unlike German law in C-508/18 and C-82/19 PPU, OG & PL, there is no overall supervision of the
prosecutors by the executive (they are supervised only by the Prosecutor General of the Supreme
Court) and the only intervention by the Ministry refers to specifically suspending or postponing
prosecution, not other acts. Yet looking at the other case law, the EC] has interpreted
independence as no risk whatsoever of influence by the executive: “to any risk of being subject,
inter alia, to an instruction in a specific case from the executive”.”” The ratio legis is to exclude the
executive influence from the EAW in contradiction to the old regime of surrender. The Greek
prosecutor, theoretically, could receive the order to suspend or postpone prosecution at a case

71 A. Mapyapitng, N. Baoderadng, H ok Siwén ota 6pla g, Nopkn BiAodnkm, 2021, o. 29.

72 B. Maxpnig, H Aettoupywkn) avelaptnoia tov ElocayyeAéa kat to apBpo 30 tou KIIA, oAk, 6/2000, o. 669.

73 N 1756/1988 KwSwkag Opyavicpol Atkaotnpiwv kat Katdotaon AiKaoTikwv AELTOUPY®Y, OTIWG TPOTIOTOM ONKE [E
tov N 4800/2021.

74 AIl 555/2005.

75 These two issue EAWs.

76 Translated from Greek: Eioayyeléag tou Apeiov Ildyov, Avteloayyeréag Touv Apeiov Ildyov, Eloayyedéag E@etwy,
Avteloayyedéag Epetwv, EloayyeAéag Ipwtodikwy, Avtelcayyeréag [pwtodikwv kat EtoayyeAwog Mapedpog.

77 Para 52: “That independence requires that there are statutory rules and an institutional framework capable of
guaranteeing that the issuing judicial authority is not exposed, when adopting a decision to issue such an arrest warrant,
to any risk of being subject, inter alia, to an instruction in a specific case from the executive,” PF (Prosecutor General of
Lithuania), C-509/18, EU:C:2019:457.
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harming the international relations or political crimes, which would mean then that no EAW can
be issued. Most striking, although the prosecutors are accountable only to the Prosecutor General
of the Supreme Court, that Prosecutor General is appointed by the Ministry following art 90 para
5 of the Greek Constitution, by choosing one of the existing Supreme Court judges (thus from the
existing pool at the Supreme Court). The use of this power has been recently criticised severely
by constitutional law jurists, when the previous Government chose suddenly to replace the
president of the Supreme Court and the Prosecutor General only days before the parliamentary
elections and after that government had already resigned and was acting only as temporary
government.’® In my view, the Greek prosecutor would not pass the test on autonomy and
independence of the EC] for all these reasons.

On the bright side, the Prosecutor General of the Supreme Court has in 2020 released an order to
reaffirm the principles under which prosecutors should operate. These include inter alia,
independence, the principle of material truth (being objective and seeking the truth and all
evidence supporting it), respect of the rights of the suspect and to follow their own judgement and
conscience.”? Hence, other aspects of the ECJ’s definition of what constitutes an autonomous
judicial authority are found in the Greek prosecutor, namely that a judicial authority “must be
capable of exercising its responsibilities objectively, taking into account all incriminatory and
exculpatory evidence.”80

9.
a) Who prepares the decision to issue an EAW (e.g. who fills in the EAW-form), the
representative of the issuing judicial authority, an employee of that authority or someone else?

The prosecutor himself writes and fills in the form. From my interviews it did come up that often
a member of the support staff might help out with some parts of the form especially for easier
cases, but apparently the prosecutors have full oversight.

9.
b) What are the formalities for issuing an EAW? Does your Member State have a (digital)
template of the EAW-form?8! If so, please attach a hardcopy of the template to the questionnaire.

Once the prosecutor has the national warrant issued by the investigative judge, he makes the
decision of whether to issue an EAW. First comes the SIRENE entry. When authorities are notified
of this arrest, the prosecutor swiftly issues the EAW by filling in the form, the EAW must be first
translated by the translation service of the Ministry of Foreign affairs and then and submitted it
to the SIRENE.

There is a digital template of the form (see annex) which is filled in digitally.
c) When deciding on issuing:
- anational arrest warrant,82 do the judicial authorities in your Member State examine

whether, in the light of the particular circumstances of each case, it is proportionate to
issue that national arrest warrant? If so,

://www.kathimerini.gr/society/1026210/n-alivizatos-giati-den-mporei-na-gi
79 EykEwoAIl 11/2020.

80 C-510/19, Openbaar Ministerie (Faux en écritures), ECLI:EU:C:2020:953, para 44.
81 Compare the consolidated EAW-form in word format at:
https://www.ejn-crimjust.europa.eu/ejn/libcategories/EN/5/-1/0.

82 |.e. a national judicial decision ordering the arrest and/or detention of a person.
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o (i) please describe in which way this examination takes place and which factors
are taken into consideration. Please give some examples;

o (ii) does the fact that a requested person is a Union citizen who exercised his
right to free movement play any role in that examination;

In Greek law, an arrest (not pursuing to a red-headed act) can be ordered only for the offences
and conditions for which pre-trial detention can be ordered. In this sense, Greece follows the style
of the German and Dutch legal systems where the arrest is tied to pre-trial detention.

An arrest (and pre-trial detention) can only be ordered, following art 286 and 282 GCCP, for: a)
felonies (min 5 years imprisonment) or manslaughter (with negligence as mens rea) when
committed as multi-act concurrence; b) only if the alternative measures of home arrest with
electronic monitoring and other measures do not suffice, c) when there is serious suspicion for
the above offences, d) to prevent reoffending and absconding.

According to these provisions, risk of absconding can be established when there is lack of known
address in Greece, preparatory acts to abscond, previous absconding, or violating alternative
measures in the past and from this, it becomes evident that he will most likely abscond if left
free (art 286 GCCP) - thus this risk must be real and imminent ad hoc. For establishing the risk of
reoffending, previous offences similar to the ones in question must exist (art 286 GCCP). If e.g. the
suspect is accused for rape but he has committed in the past robberies, he cannot be held in pre-
trial detention (or arrested) for risk of reoffending. For some very serious offences (e.g.
terrorism), risk of reoffending can be based also on the special characteristics of the present act,
but the seriousness of the offence on its own cannot be a reason.

Although not interesting for arrests, note that the regime for pre-trial detention has been recently
modernised. The starting point must be alternative measures, and there is even a scale of
seriousness: first other alternatives (e.g. reporting to the police), then house arrest with electronic
monitoring and only if none of these suffice, pre-trial detention. This is to show that the respect of
proportionality has been intensified since 2019 with the most recent amendments of the GCCP (N
4620/2019).

Proportionality (codified in art 25 para 1 Greek Constitution) in the context of the arrest is partly
already imbued in the law, as the arrest is restricted to only specific offences, when there is serious
suspicion, and only when there are grounds for absconding or reoffending. Most importantly, the
warrant must be reasoned in detail including an explanation of the grounds that justify it, but also
a description of the facts and evidence that support these grounds.83 An arrest is only justifiable
when preventing those risks is imperative.8

That the requested person is a Union citizen exercising his right to free movement does not seem
to play a role in considering the arrest disproportional. But it could actually be taken as a sign
of risk of absconding. As seen above, not having a known address in Greece is one of the possible
signs for risk of absconding. In the previous version of this article, that was an irrebuttable
presumption: if the suspect had no known address in Greece he was presumed to be at risk of
absconding - no discussion. The current version of art 286 GCCP added the sentence that from
these indicators it must become evident that the suspect will indeed abscond (the sentence in

83 A. BovAyapng, Evpwmaiké Evtaipa Z0AAnymg, X. IavAov, 6. Tapog, Eldwol Mowwkol Nopoy, Kat’apBpo epunveia,
IL.N. ZdxkovAag, 2020, apBp. 276 Tap. 10.

84 A. BovAyapns, Evpwmaiké Evtaipa Z0AAnYmg, 2. IavAov, 0. Tauog, Eldwot Mowwkoi Nopoy, Kat'dpbpo epunveia,
I.N. Zdxkovlag, 2020, apbp. 276 map. 3.
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bold). This improves a bit the discrimination of those not residing in Greece. But ensuring that the
investigative judge will use in concreto arguments is not a given.

A general criticism for the current legislation is the cohabitation of arrest and pretrial detention.
Obviously, pretrial detention will be more rigorously justified than arrest; while the law has the
same criteria for both implying that there is no qualitative difference, these are undoubtedly two
different measures.85 Indeed decisions on pre-trial detention are reasoned with greater detail
than arrests.

Is there a remedy to challenge a national warrant?

There is no remedy to challenge an arrest warrant but of course upon surrender the lawfulness
and necessity of any further detention (detention on remand/pretrial detention) is reviewed. As
such if the national warrant was based upon an erroneous assessment of the evidence and no
reasonable suspicion existed, the suspect is released following the provisions on pretrial
detention.

The only possibility before arrest is that the investigative judge revokes the warrant (art 276
para 4 GCCP), only with the consent of the prosecutor, if the conditions for its issuing do not exist
any longer. Thus, the defence may request from the investigative judge to revoke it. But no actual
remedy for the defence exists to a different authority. Revocation is possible only until the
execution of the warrant. If the suspect is brought to the authorities, the warrant anyway ceases
to exist, so there is no point of ex-post facto remedy for the arrest warrant per se, only for the
ensuing pretrial detention.

But once brought to the authorities, the suspect can challenge before the police, the prosecutor
and the investigative judge a variety of topics: identity error or that the arrest warrant was not in
force (it ceased to exist) (see art. 279 GCCP). Especially before the prosecutor and the investigative
judge, the existence of suspicion can be also argued, and of course the possibility of pretrial
detention (to the investigative judge).8¢

[f the warrant is not executed lawfully, e.g. arrest during the night, or too violently (art 278 GCCP),
no procedural nullity is triggered, although the suspect is entitled to compensation while the
authorities involved will be subject to disciplinary action.8”

o (iii) is the possibility of issuing a European Supervision Order (ESO) pursuant to
Framework Decision 2009/829/JHA of 23 October 2009 on the application,
between Member States of the European Union, of the principle of mutual
recognition to decisions on supervision measures as an alternative to provisional
detention (0], L 294/20)88, instead of issuing a national arrest warrant, expressly
addressed in that examination, both in law8? and in practice?

85 A. BovAyapng, Evpwmaiké Evtoipa Z0AAnYmg, X. MavAov, 0. Zapog, Ewdikot Mowwkoi Nopoy, Kat'dpbpo epunveia,
I1.N. ZdaxkovAag, 2020, apBp. 276 map. 3.

86 TuuBEpllep 85/2016.

87 A. BovAyapng, Evpwmaiké Evtaipa Z0AAnymg, X. IavAov, 0. Zapog, Eldwol Mowwkot Nopoy, Kat’apBpo epunveia,
I1.N. ZdaxkovAag, 2020, apBp. 278 map. 6.

88 According to the information provided on the website of the European Judicial Network, only Ireland has not
transposed FD 2008/829/JHA yet.

89 L.e.: does your national law expressly oblige the competent authority to take into account such a possibility and to
expressly mention in its decision that it has done so?
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There is no legislative or case law-based obligation to consider this instrument before arrest. This
FD is not used. Although prosecutors are aware of its existence, it is not considered a practice-
friendly or effective instrument. Additionally, my experience with pretrial detention in Greece is
that alternative measures are considered only when the risks associated with pretrial detention
are minimal.

- an EAW, do the issuing judicial authorities in your Member State examine whether, in the
light of the particular circumstances of each case, it is proportionate to issue that EAW? If
so,

o (i) please describe in which way this examination takes place and which factors
are taken into consideration. Please give some examples;

o (ii) does the fact that a requested person is a Union citizen who exercised his
right to free movement play any role in that examination;

There is no explicit proportionality control as a requirement for a EAW within the legislation. But
in my interviews with prosecutors, it appears that there might be a de facto proportionality
control on whether the circumstances of the case justify an EAW even if prima facie the
requirements are met. But such control is within the discretion of the prosecutor and not really
regulated by law or case law.

To explain, the driving force for issuing EAWs is not so much the principle of mandatory
prosecution, but the legally established responsibility of the prosecutor to execute judicial
decisions (art. 549 GCCP for the execution of court judgments and art 277 GCCP for executing the
national warrant). Prosecutors must take all measures available to them to execute judicial
decisions and thus, if the legal requirements for a EAW are met, the EAW will be issued. My
research has shown that it is unclear to Greek prosecutors, whether they would be entitled
to refuse issuing EAWs for grounds of proportionality and whether this would be seen as
negligent execution of their duties. Some appear to just follow the national arrest warrant and
issue EAWSs; others are more eager to not do so in some minor cases, but any such room of
discretion is exceptional. In absence of explicit discretion or a check of proportionality in the
legislation (either the FD or the implementation), prosecutors might not feel empowered to make
use of proportionality.

Additionally, there seems to be a practice of case-selection in some courts. In the considerably
larger and busier court of Athens not all national warrants where the suspect is fugitive abroad
will be forwarded to the prosecutor for issuing EAWs. The same goes for execution-EAWs. The
prosecutors of the Court of Appeals that issue EAWs do not have knowledge of all national
warrants or judgments unless they are forward to them. And, apparently, only the most serious
national warrants/court judgments will be sent for an EAW to be issued. That begs the question
of how the decision is made and which cases are serious enough for an EAW. The answer is that
usually felonies will be forwarded for an EAW. Indeed, the prosecutors in the interviews
conducted, repeated many times that Greece issues EAW mainly for felonies (defined as offences
with imprisonment from 5 years). But the test of that decision remains opaque, unregulated and
flexible. Most importantly, my interviews showed that this is not necessarily a decision motivated
by proportionality only, but also seen as a practical and operational aspect of workload-
management.

The problem of disproportional EAWs affects also Greek practice and there is discussion amongst

practitioners on best practices: for example, some suggest that EAWs should be issued with great
caution if the sentence for an execution-EAW is above 4 months, but still significantly low (e.g. 6
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months),%0 or when there is a remedy pending against the judgement in execution-EAWs. A
notable case concerned an execution-EAW by the Prosecutor of the Appeals Courts of Herakleion
(Creta) to England for a murder conviction of a 20-year sentence, while a remedy to the Supreme
Court was still pending against this conviction matters of law.9? Another well-documented case
was that of A. Symeou, where he was surrendered with to Greece to spend one year in pre-trial
detention only to be found innocent.92

The Union citizenship is not taken into account in relation to the right to free movement. On the
contrary, the practice has shown that non-residents will escape and that alternative measures do
not work.?3 Accordingly, those surrendered to Greece with a EAW will most likely be kept in pre-
trial detention.

Greek legal practice would benefit from a prescription of proportionality in the EAW form,
especially when it concerns sentences too close to the limits of art 2 EAW, e.g. sentences of 6
months.

Sometimes the problems lie with the national warrant. A premature issuing of the national
warrant based on insufficient suspicion has a spill over to the EAW. The Chair of Prosecutors of
the Appeal Court of Thessaloniki is of the opinion for example that EAWSs should be in principle
be issued only after the admittance of a case to court (case is trial-ready), which is an official
moment signalising the end of investigations, because only then the maturity of suspicion is at its
prime; thus EAWs would be only to stand trial, not to be present during all investigations.?* That
would leave the room to use EIOs for interrogations.

o (iii) is the possibility of issuing a European Investigation Order (EIO) pursuant to
Directive 2014/41/EU of 3 April 2014 regarding the European Investigation
Order in criminal matters (0, L. 130/1)9, in particular the possibility of issuing
an EIO for the hearing of a suspected or accused person, by temporary transfer of
a person in custody in the executing Member State to the issuing Member State,%
by videoconference or other audiovisual transmission,®? or otherwise,% instead
of issuing a prosecution-EAW, or the possibility of applying Framework Decision
2008/909/JHA of 27 November 2008 on the application of the principle of
mutual recognition to judgments in criminal matters imposing custodial
sentences or measures involving deprivation of liberty for the purpose of their
enforcement in the European Union (0], L. 327/27), instead of issuing an

90 T, TIupopaAAng, H apyxn ™ avadoyikotntag otig Stadikaoieg touv Evpwmaikov EvtdApatog ZuAAPrews, og «ITowikn
Awovopia ™ Evpwmaikng ‘Evwong, Tdoelg kat [IpokArioeig», Nopukr| BiBAtodnkn, 2020, o. 193.

91T, MupopdAAng, H apyn ¢ avadoywoétag otig Stadikaoies tov Evpwmaiko EvtdApatog ZuAAews, og «ITowik)
Awovopia ™ Evpwmnaikig ‘Evwong, Taoetg kat [TpokAnoeig», Nopwr BifAtobnkn, 2020, 6. 191.

92 https://www.fairtrials.org/case-study/andrew-symeou

93 T. BoVAyapns, H extédeon tou Evpwmaikot EvidApatog ZOAANYMG otv mpdén, Mowwkr Akaloovvn, , Tevxog 12,
Agképpplog 2018, o.1224.

94 A. KaunAdpng, H éx8oon tou EEX xat ta avaxvmtovta kot avtiv ntuata, «[Mowikn Awovopia tg Evpwmaikng
"Evwong, Taoeig kat [poxAnoeigy, Nopikn BiAo6mkn, 2020, o. 234.

95 This directive does not apply to Ireland.

96 See Art. 22(1) of Directive 2014/41/EU and recital (25) of the preamble to that directive. In this regard, it is of note
that the execution of such an EIO may be refused when the person concerned does not consent (Art. 22(2)(a) of Directive
2014/41/EU).

97 See Art. 24(1) of Directive 2014/41/EU and recitals (25) and (26) of the preamble to that directive. In this regard, it
is of note that the execution of such an EIO may be refused when the person concerned does not consent (Art. 24(2)(a)
of Directive 2014 /41 /EU).

98 An EIO can also be issued for hearing an accused or suspected person on the territory of the executing Member State
other than by videoconference or other audiovisual transmission (see Art. 10(2)(c) of Directive 2014/41/EU).
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execution-EAW, expressly addressed in that examination, both in law?® and in
practice?

There is no legislative requirement to first use a EIO before an EAW. The EIO works well but it is
not used for hearing the accused. The practice of EIOs in Greece does not include this option,
especially since in most cases, the requested person is needed to stand trial, not only for
interrogation. Furthermore, the actual practice of EAWs prevents the use of EIO as a less intrusive
alternative: the EAW is issued only after the person is caught based on the SIRENE registry. So
often there is significant time passed in-between the SIRENE registration and arrest. And once the
arrest takes place, alternatives are not explored because the person is caught; the desire is to
finally acquire that individual. Accordingly, the room and desire for alternatives is limited for
EAWSs because of the energy spent to arrest those persons and the risk of absconding being
assessed as higher than other suspects.

d) Did your Member State designate a central authority responsible for transmission of the EAW
and all other official correspondence thereto? If so, which authority? Is that authority competent
to answer requests for supplementary information (Art. 15(2) of FD 2002/584 /JHA) or to
forward additional information (Art. 15(3) of FD 2002 /584 /JHA) without supervision by the
issuing judicial authority?

Following art 3 of the national law, and the notification sent to the EU, the Ministry of Justice is
responsible with receiving and sending requests.100 For those EAWs issued by Greece, they must
first be translated by the translation service of the Ministry of Foreign Affairs.

Supplementary requests of art 15 FD EAW are received by the Ministry/SIRENE but forwarded to
the appropriate prosecutors who are tasked with answering. Again the additional information
when ready is forwarded to the Ministry of Justice for translation and sending to the Member
States in question.

C. Your Member State as executing Member State

10.
a) Which authorities did your Member State designate as executing judicial authorities? Did
your Member State centralise the competence to execute EAWs?

The officially designated authority in the notification sent by Greece is a judicial authority, either
the Presiding Judge of the Appeal Court or the Judicial Council of the Appeal Court (see below).101

However, the national law has two phases of execution, the preliminary phase of arrest and the
execution of the EAW. The execution is therefore spread over two different executing authorities:

1) The first phase is the arrest of the individual. The executing authority is the Prosecutor of the
Appeal Court (art 9 para 1 national law).

99 Le.: does your national law expressly oblige the issuing judicial authority to take into account such a possibility and
to expressly mention in its decision that it has done so?
100 EAW Notification of Greece, 4 October 2004, 12887/04 https://www.ejn-
crimjust.europa.eu/ejn/libcategories/EN/14/-1/-1/-1.
101 EAW Notification of Greece, 4 October 2004, 12887/04 https://www.ejn-
crimjust.europa.eu/ejn/libcategories/EN/14/-1/-1/-1.
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2) At the second phase, the person is brought to a court, depending on whether the person has

consented to the surrender before the said Prosecutor. This is the executing authority in the sense

of art 6 para 2 FD EAW.

= Incase of consent (art 9 para 2 national law), the executing authority is one judge, namely
a Presiding Judge of the Court of Appeal, (Proedros Efeton/ [1p6edpog Epetwv) of the
area where the person was arrested. The name ‘presiding judge’ refers to a rank, namely
that of a senior judge of Appeal Court. This judge (and a secretary) meets the individual
in chambers with the optional presence of a counsel. Usually, each Court of Appeals
designates specific Senior Judges for this task. The right to see the judge can be waived by
the person in a written and explicit manner, which is part of the file.192 This judgment
cannot be appealed according to the national law, since the individual’s declaration
regarding the consent and the renunciation of speciality (two different declarations) are
both non-revokable, according to art 17 para 1 national law.
= In case of no consent (art 9 para 3 national law), the executing authority is the Judicial

Council of the Appeals Court, (Symvoulio Efeton/ZvpuBoUAio E@etwv), a court of 3 judges
(a senior and two junior judges of the Appeals Court). This is a court that decides all kinds
of matters mainly during the pre-trial stage, e.g. indictments for some felonies, pre-trial
detention, extradition to third countries. It handles some other issues during trial or for
the execution of the sentence, e.g. conditional release. Please note that while this body
convenes usually in chambers, extraditions and EAWs are always in open court session
(the prosecutor and a secretary are also present) with the obligatory presence of a
counsel. The judgment can be appealed to the Supreme Court.

Spreading the execution between two authorities brings trouble, e.g. if the suspect consents to the
surrender before the prosecutor, can he revoke that consent when he sees the judge? See below
under c) for that matter.

10.
b) As regards the competent executing judicial authority, does your national legislation
differentiate between:

- cases in which the requested person consents to his surrender and cases in which he
does not;

Yes, see above. The consent does not impact the right to see a judge, but which judge (one-judge
court in chambers or a 3-judge court) and the right to have a lawyer which is optional in the first
case, but obligatory in the second case.

- the decision on the execution of an EAW, the decision on consent as referred to in Art.
27(3)(g) and (4) and in Art. 28(2)-(3) of FD 2002/584 /JHA and decisions regarding the
(postponed or conditional) surrender of the requested person (Art. 23(3)-(4) and Art. 24
of FD 2002/584 /JHA)?

A decision to surrender if the suspect has consented comes from the Presiding Judge of the
Court of Appeal and if not, the Judicial Council of the Appeals Court. In the rest of the cases
mentioned in the question it is either the abovementioned prosecutor or the court, specifically:

Art 23 para 3: The Prosecutor of the Court of Appeals.
Art 24: the judicial authority (one of the two courts mentioned).
Art 28 para 2-3: the prosecutor will apply to the court, which will decide.

102 See for example [IpE@AB 1/2021.
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Art 27 para 3g and 4: the prosecutor will apply to the court, which will decide.

c) When deciding on the execution of an EAW, can the executing judicial authorities in your
Member State examine whether, in the light of the particular circumstances of each case, it is
proportionate to execute that EAW? If so:

o (i) please describe in which way this examination takes place and which factors
are taken into consideration. Please give some examples;

The Greek legislation does not require an explicit obligation to check proportionality when
executing EAWs. Greek courts refuse categorically to check proportionality as executing
authority, but this appears to be changing now, in my view.193 In cases where proportionality
has been invoked (and often the defence will raise that), this has been rejected vigorously until
recently.1%* The justification has been consistent: there is mutual recognition and trust, this lies
with the issuing authority, Greek courts only check grounds for refusal, no ‘content checks’. This
is even though misdemeanours in Greek law cannot lead to an arrest, so Greece executes EAWs
for crimes for which normally there is no national arrest. Examples from cases where
proportionality is discussed but always rejected as a forbitten check are requests that concern
minor fraud e.g. appropriation of loan of 8000 Euro (usually from Germany). The devotion of
Greek courts to mutual trust as far as proportionality is concerned, while other courts within
Europe take a different path, has been criticised by scholarship.105

Please note that Greece will usually not execute EAWs for offences which are infractions in
Greek law, i.e. a category of even less serious offences than misdemeanours (less than 1 month
imprisonment or a fine). It is rare to receive a EAW for an act that would satisfy the conditions for
an EAW at the issuing state and yet be an infraction under Greek law. Even more so rare for an
infraction in Greece to fall within the list-offences under the law of the issuing state. Thus, if it
happens to receive a request to execute a EAW for an infraction under Greek law, it is usually
within the context of double criminality check (for non-list-offences) that Greece would refuse
execution. This practice does not seem in line with EU law, namely that the categorisation of the
offence in the executing state would be of importance.

Regarding a refusal to execute based on proportionality, there are two known cases, where
execution of the EAW was refused as disproportional and both fall under the saying: ‘hard cases
make bad law’.

The Italian case

One concerned a series of EAWs issued by the Court in Milan requesting the surrender of several
Greek nationals for resisting arrest with the use of weapons, plunder, and pillaging (imprisonment
3-15 years in Italy). The offences took place as part of violent demonstrations in Milan during the
EXPO 2015. Although according to the mainstream and established case law by the Supreme
Court, proportionality was not to be checked, the Judicial Council of the Court of Athens decided
otherwise in this case. The rationale was the use of an arrest - and more specifically a EAW - for
offences that are not serious per se in Greek law. These acts are also punishable under Greek law
but as misdemeanours for which an arrest is not possible. The Greek court found the EAW

103 T TTupopdAAng, H apx1 ¢ avaioyikotntag otig Stadkacies tov Evpwmaikov Evtaipatog ZuAMews, o€ «ITowikr
Awovopia ™ Evpwmaikig ‘Evwong, Taoetg kat [TpokAnoeig», Nopwr BifAtobnkn, 2020, 6. 209.

104 AT1 659/2012, ATl 395/2012 (proportionality of punishment)

105 T, TTupopdAAng, H apxr ¢ avatoyikotntag otig Stadikacies tov Evpwmaikov Evtaipatos ZuAMjpews, o€ «Ilowikn
Awovopia tng Evpwmaikrs ‘Evwong, Tdoeig kat [IpokAnoeig», Nopwr| BiAwobnkm, 2020, . 209.
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disproportional and refused execution.1%6 Not only proportionality, but also fair trial was set forth
as a ground because the persons were without a lawyer at the police station, without a translator
and forced to give DNA. Please note that this particular case has received significant attention by
the press. During the court session, the room was filled with demonstrators protesting against the
surrender and the atmosphere in the room was reported to be particularly tense. The decision has
been criticised by other jurists as contra legem.197 but the Supreme Court did not reverse it for
some other formal reasons.108

The Maltese case

A second case referred to a particularly problematic set of two requests from Malta to surrender
a former employee of a Maltese bank. The first request was for financial offences and the second
for slander and false testimony after the requested person accused the Maltese police of corrupt
investigation of the first case. To the first case I will return later on as it raises issues of
independence of courts (Part 4 B 53).199 But the second request was refused for two reasons,
namely the lack of national arrest warrant and the principle of proportionality: two offences did
not even cross the threshold of 1 year (and the EAW could not be executed for that one anyway),
and the other was also very minor (the falsified evidence). The argument was that such surrender
and possible pre-trial detention would burden the requested person and her family excessively.110
The prosecutor appealed to the Supreme Court laming that a proportionality check is unlawful.
Yet the Supreme Court upheld the decision but because of the lack of national warrant.

After these two cases a slight wind of change is observed in jurisprudence. In a request from
Cyprus, the Supreme Court mentioned that proportionality could be included also to the control
of the executing authority.!!! In the years to come, there could be a shift in jurisprudence in my
view. The Supreme Court has started putting attention on the seriousness of the offence and the
potential sentence to justify whether the pretrial detention will be proportional.12

o (ii) does the fact that a requested person is a Union citizen who exercised his
right to free movement play any role in that examination;

Only as a ground for refusal, with regard to Greek residents invoking the relevant grounds for
social rehabilitation.

o (iii) is the possibility of issuing a EIO pursuant to Directive 2014/41/EU of 3
April 2014 regarding the European Investigation Order in criminal matters (0], L
130/1)113, in particular the possibility of issuing an EIO for the hearing of a
suspected or accused person, by temporary transfer of a person in custody in the
executing Member State to the issuing Member State,!14 by videoconference or

106 SPREQAD 1, 2, 4, 6/2016.

107 T. BoUAyapns, H extédeon tov Evpwnaikol Evtaipatog ZoAAnyme otnv mpdén, MowAwk, Tebyog 12, Askéupplog
2018, 0.1224.

108 AT 1040/2018,1041/2018.

109 YuuBE@AB 58/2018.

110 YuuBE@AB8 57/2018.

111 AIT1 854/2016.

112 A1 1390/2016.

113 This directive does not apply to Ireland.

114 See Art. 22(1) of Directive 2014 /41/EU and recital (25) of the preamble to that directive. In this regard, it is of note
that the execution of such an EIO may be refused when the person concerned does not consent (Art. 22(2)(a) of Directive
2014/41/EU).
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other audiovisual transmission,!!5 or otherwise,!16 or the possibility of applying
Framework Decision 2008/909/JHA of 27 November 2008 on the application of
the principle of mutual recognition to judgments in criminal matters imposing
custodial sentences or measures involving deprivation of liberty for the purpose
of their enforcement in the European Union (0J, L. 327/27), instead of issuing an
EAW, expressly addressed in that examination, both in law!!? and in practice?

The possibilities of the EIO to interrogate the suspect are not used by Greece, as mentioned before.
For execution-EAWs, the FD on custodial sentences is used as a way to execute the grounds for
refusal regarding social rehabilitation (of art 4 para 6 or 5 para 3 EAW), not within the concept of
proportionality by the executing authority.

d) If your Member State designated public prosecutors as executing judicial authorities,

- (i) do those public prosecutors meet the autonomous requirements for being executing
judicial authorities, and, if so, describe how they meet those requirements;

- (ii) if those public prosecutors meet the autonomous requirements for being executing
judicial authorities, can a decision taken by a public prosecutor as executing judicial
authority, and, inter alia, the proportionality of such a decision, be the subject of court
proceedings, in your Member State, which meet in full the requirements inherent in
effective judicial protection? If so, please describe that recourse.

As explained, prosecutors are not the indicated executing authority, but as far as the renunciation
of the speciality rule is concerned and the consent, this takes place before the prosecutor (first
phase of execution). And as explained above, prosecutors do not fulfil the requirements of
independence set by the ECJ.

Consequently, following C-510/19, Openbaar Ministerie (Faux en écritures), a judicial authority
should review the renunciation of the speciality rule (and the consent). But this is not possible as
according to the Greek implementing legislation (art 17), these two consents given to the
prosecutor are non-revocable. As the execution phase is split between the prosecutor and the
court, it is very unclear which revocation counts as the official: the one before the prosecutor or
before the judge? Can the requested person revoke the waiver of the speciality rule or the consent
when he sees the judge? Interestingly, the Greek courts often do accept those revocations.!18
An example is the Court of Appeals of Herakleion, when a Romanian consented to surrender
before the prosecutor (and signed all documents thereupon) but when appearing next day to the
Presiding Judge he retracted his consent. The Presiding Judge accepted that request and thus
referred the case to the Judicial Council where the execution without consent is adjudicated. The
Judicial Council of Appeals decided that the requested person had not actually consented in full

115 See Art. 24(1) of Directive 2014 /41/EU and recitals (25) and (26) of the preamble to that directive. In this regard, it
is of note that the execution of such an EIO may be refused when the person concerned does not consent (Art. 24(2)(a)
of Directive 2014/41/EU).

116 An EIO can also be issued for hearing an accused or suspected person on the territory of the executing Member State
other than by videoconference or other audiovisual transmission (see Art. 10(2)(c) of Directive 2014 /41/EU).

117 L.e.: does your national law expressly oblige the issuing judicial authority to take into account such a possibility and
to expressly mention in its decision that it has done so?

118 T, BoUAyapns, H extédeon tov Evpwnaikol Evtaipatog ZOANYMG otnv mpdén, MowAwk, Tebyog 12, Aekéupplog
2018, 0.1224.
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comprehension of the consequences.119 Many judges share this view and do accept revocations.120
But there is no harmonious approach, in other cases judges will not accept a revocation.12!

The main argument stemming from national law in favour of allowing the requested person to
revoke is intuitively that of judicial review: what would the role of the judge then be? Only formal?
This is indeed the right approach according to EU law, but contra legem in Greek law as art 17
clearly states that both consents cannot be revoked. To be in line with EU law, the Greek legislation
has to clearly change, either by allowing those consents to be officially revoked before the judge,
or to ensure that the authority is an independent and autonomous authority within the meaning
of EU law. Please note that the consent given to the Presiding Judge cannot be then revoked
according to case law.122

e) Did your Member State designate a central authority responsible for reception of the EAW
and all other official correspondence thereto? If so, which authority? Is that authority competent
to request supplementary information (Art. 15(2) of FD 2002/584 /JHA) without supervision by
the executing judicial authority?

The competent authority to receive the EAW is the Prosecutor by the Court of Appeal, in whose
territory is the person located or the Public Prosecutor by the Court of Appeal of Athens, if the
location of the sought person is unknown (art 14 national law).123

There has been no notification for art 15 (2) but in art 19 national law, it is explicitly stated that
the judicial authority (Judicial Council of Court of Appeals) decides whether supplementary
information is required, and this is handled by the Prosecutor of the Court of Appeals who
executes this decision. For some cases, even before the case goes to court, the prosecutor might
take the initiative to request supplementary information, especially when there is prima facie
problem with the EAW upon receival. This is especially the case with reassurances for art 5 para
3 FD which are always requested, or obvious problems in the form.

10bis. How does your country organise a temporary surrender (as meant in art. 24 (2) of FD
2002/584/JHA), what regime, what conditions? What is the legal basis for detention?

The postponement of the surrender is not obligatory if the execution of another sentence in
Greece is undergoing, however if the suspect does request the postponement, then the refusal to
postpone must be reasoned.!?¢ Also the consent of the suspect is not relevant, meaning that
postponement could be decided against his will.

The temporary transfer is decided by the court and is thus based on the written judgment of the
court: it is mentioned in the text of the judgment that the execution is subjected to the condition
that the person will return to Greece immediately after proceedings at the issuing state. In that
sense, the practical application of art 24 para 2 is similar to the art 5 para 3 guarantee. The
execution of such temporary transfer takes place in consultation with the issuing authority upon

119 FuuBE@Kp 34/2014.

120 BoupAwg X, O Beopog g ékdoong katd to eAANVikO Sikato. Altnom €kSoong Kal eKTEAEONG EVPWTATKOU
evtaApatog cVAANYMG, MowXp NZ', 6. 199.

121 TypuBE@AB 147/2020.

122 AT1 163/2017.

123 EAW Notification of Greece, 4 October 2004, 12887/04 https://www.ejn-
crimjust.europa.eu/ejn/libcategories/EN/14/-1/-1/-1.

124 TyupBAIl 1408/2010.
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terms decided mutually in a written form.125 There have been no problems reported in my
research; this is an often-used aspect of EAWSs. One prosecutor that I interviewed mentioned as
way of example a very recent case where the suspect was temporarily transferred based on art 24
para 2 FD EAW because the statute of limitation of the offence at the issuing state was almost up
and there was urgency for the proceedings at the issuing state to finalise.

D. EAW-form

11. Does the national law of your Member State, as interpreted by the courts of your Member
State, oblige the issuing judicial authorities of your Member State to use the amended EAW-
form? If not, please attach the document which is used for issuing an EAW.

Yes, by now after the 2019 amendment which implemented the amended form, Greece uses the
amended form (see annex) with only very minor addition (see Part 2, question 2).

E. Language regime
12. Has your Member State made a declaration as provided for in Art. 8(2) FD 2002 /584 /JHA? If
so,

- what does this declaration entail?
- where was it published? Please provide a copy in English.

No such declaration has not been made. Our only declaration concerns art. 6 (3), 7 (2) and 25 (2)
FD EAW.12¢ Greece only accepts EAWs translated in Greek.

13.

a) Have the issuing judicial authorities of your Member State had any difficulties in complying
with the language requirements of the executing Member State? If so, please describe those
difficulties and how they were resolved.

The main problem relates to the translation speed. When the prosecutor issues a EAW it must be
translated by the translation office of the Ministry of Foreign Affairs (which is not even the same
Ministry as the Ministry of Justice tasked with forwarding the documents). The translation office
though has serious workload and is difficult to reach. The translation office has made a
commitment to translate EAWs within 72 hours; this is barely on time for some Member States
like Bulgaria which request that the EAW is sent within 72 hours after arrest. Often SIS entries are
registered without the actual EAW been issued and then after arrest Greece must issue the EAW
quickly on a set by the executing state deadline. That deadline for Bulgaria is only 72 hours from
arrest. And if the individual is arrested on a Friday by the Bulgarian authorities, the translation
service will barely make it on time. There have been cases where the 72 hours that Bulgaria
requires lapsed on Monday 10am, while the EAW arrived on 12pm, by which time it was already
too late: the person had been released already (and then recaptured).

The problem is even more excessive when the translation request concerns supplementary
information of art 15 (2). In this case, the translation service does not commit to a 72 deadline
which means that these cases are bound to have unnecessary delays. Taking into account that

125 AT1 509,/2016, Al 616/2016, AIl 1365/2015, 280/2017, ATl 855/2016; T. BobAyapns, H ektéAeon Tov
Evpwmaikot EvtdApatog TOAANYMG oty tpaén, MowAuk, Tebyog 12, Asképfprog 2018.
126 https://www.ejn-crimjust.europa.eu/ejn/libdocumentproperties/EN/316.
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Greece is nowadays often required to send supplementary documents regarding prison
conditions, many EAWSs that Greece issues are delayed.

Often courts will bypass the official translation service by the Ministry, and use google-translator
so that the executing authority can move along while awaiting the official translation - a far from
ideal solution. Having said that, several judges and prosecutors complained that the translation
service of the Ministry outsources the task to private translation services and the quality is
frequently not adequate.

Delays that might go beyond the time limits might be also observed to translate essential
documents in the language of the requested person (pursuant to the so-called EU procedural
Directives). This is especially the case when these documents concern supplementary
information.127

To battle this situation, several practitioners would welcome the funding and/or establishing a
translation office in each Member State by the EU for mutual recognition instruments. The
argument is that the EU should support the administration costs and services of EAWs.
Alternatively, advancing the EU form into a fully digitalised system, where the form can be filled
in and signed online and translated immediately by an Al system was also suggested.

b) If the translation of the EAW deviates from the official EAW-form in the language of the
executing Member State - or from the official EAW-form in the designated language -, what, if
any, consequences should this have for the decision on the execution of the EAW from the
perspective of the executing authorities of your Member State?

In those cases, usually Greek authorities will request supplementary information from the issuing
authority. If the deviation is very minor and does not impact the substance of the request, the
authorities might try to address this themselves in an effort to execute quickly (e.g. checking
online translation).

One example is the case of an Indian requested by England for drug trafficking. By accident the
Greek translation of the EAW had a random paragraph referring to rape and child molestation; it
was clearly a mistake by the translator who must have copy pasted the text of another EAW. The
court observed that the original EAW did not include that reference, that it represents an obvious
error and the rest EAW leaves no room for doubt regarding the nature of offences. The request of
the defence for supplementary information was rejected.128

127 SupRE@AS 12/2021.
128 SupRE@A® 8/2020.
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Part 3: problems regarding the individual sections of the EAW-form

A. Information regarding the identity of the requested person

14. Have the issuing judicial authorities of your Member State experienced any difficulties with
regard to section (a)? If so, please describe those difficulties and how they were resolved.

Little difficulties are reported by the prosecutors. Itis important according to case law that enough
information is given to avoid wrongful arrests.129 Most problems are reported when Greece
executes requests.

One interesting point refers to the relationship between the national and EAW warrants.
Sometimes, to avoid archiving the case, the investigative judge will issue a national warrant on
persons insufficiently identified (e.g. only with first and last name). If the prosecutor blindly
executes this by issuing a EAW it could lead to excessive arrests as it has been the case several
times at the Court of Thessaloniki.130 Prosecutors indicate that if the national warrants are not
properly issued, the EAW might be “contaminated” as well.

15. Have the executing judicial authorities of your Member State experienced any difficulties
with regard to section (a)? If so, please describe those difficulties and how they were resolved.

Similar to the aforementioned problem, there is often insufficient information regarding the
identity of the requested person: no home address, or father’s name and no fingerprints. Greece
has many refugees or immigrants whose true or full personal details are unknown to the police. It
has occurred frequently that in executing warrants the Greek police arrest the same person
again and again, or many persons with the same first and last names until we find the right
one. The Greek EAW form includes the father’s and mother’s first names to ensure that this is
avoided, but the official EAW does not. Thus, these details which are useful, are often omitted
by issuing states. An example, amongst many, is the case of a Belgian request for an Albanian
national where the father’s and mother’s first name, address and fingerprints were omitted and
as there was contradictory information regarding the place of birth, the EAW was refused as being
against art 8 EAW.131 It is submitted that first names of father-mother should be included in
the EAW form.

More general, it is imperative that issuing authorities be more diligent in filling up the
personal details in the form of art 8 EAW and include all information regarding a person’s
identity. Often, the information necessary for identification, whereas being at the disposal of the
issuing authority, is not included in the EAW form and is acquired only after Greece requests
additional information following art 15 para 2 EAW. Unnecessary delays are thus often for these
reasons.

B. Decision on which the EAW is based

16. Have the issuing judicial authorities of your Member State experienced any difficulties with
regard to section (b)? If so, please describe those difficulties and how they were resolved.

129 FyupuBAIl 1665/2016 MowAw 2017, 310.

130 A, KaunAdpng, H ékdoom tov EEZ kat ta avakvmrovta kat’ autiv {nmijpata, «Iowwkn Atkovopia ™ Evpwmaiknig
"Evwong, Taoeig kat [TpokAnoeig», Nopukn BiBAo61xn, 2020, 0. 233-234.

131 AI1 1665/2016.
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The main issue in my view relates to the enforceable judgement, i.e. when to issue an execution-
EAW - which I suspect might be dealt differently in other legal systems. As in Tupikas, our
Supreme Court has held that the judgement on which the EAW is based in an execution-EAW need
not have exhausted all remedies, as long as it is enforceable.132 But when do we have an
enforceable judgment in Greek law?

Generally, there are three court instances: first instance, Court of Appeals and Supreme Court. The
first two are remedies on the law and merits, while the remedy before the Supreme Court is only
on points of law. All three are ordinary remedies. According to art 545 GCCP, an enforceable
judgement is the one against which there is no remedy possible anymore. But there are various
exceptions to this rule and therefore a pending remedy does not necessarily have a suspended
effect to the sentence.133

In particular two such cases are rather important for EAWs:

= Judgments of the Court of Appeals (second instance) are immediately enforceable. Thus,
launching the remedy before the Supreme Court does not have a suspended effect to the
sentence. Any suspension must be requested by a separate procedure and under very
special circumstances.

= But also launching an appeal court to the Court of Appeals against a judgment of the first
instance court does not always entail the automatic suspension of the sentence ordered
by the first instance court. Thus, immediately enforceable are the judgements of the
first instance court, if the imposed imprisonment is more than 3 years (art 497 para
3 GCCP) and the court has not explicitly bestowed a suspended effect to the sentence.
The court has full discretion in those cases. A contrario, if the sentence is up to 3 years,
launching an appeal has automatically a suspended effect to the sentence (art 497 para 2
GCCP).

Especially the second bullet might be more problematic as it means that execution-EAWSs could

be issued for judgments against which an appeal to the Appeal Court is still pending, as these are
enforceable if the sentence is above 3 years and the court has not given a suspended effect per se.

In those cases, it becomes a question of proportionality whether the prosecutor will wait for the
appeal or even the last remedy at the Supreme Court. One must wonder whether waiting for all
remedies is necessary if the decision is enforceable under Greek law. Why would you wait with
issuing an EAW, if for a national case that individual would be already arrested and imprisoned?
This is where proportionality comes in and, according to some practitioners, it would be a good
place to differentiate between EAWs and national warrants.

Practice varies according to my research, but most prosecutors will refrain from issuing a EAW
when appeal at the second instance is pending and some even acquire a certificate from the
Supreme Court that no remedy is possible anymore. Yet again, depending on the importance of
the case, some prosecutors will not wait for all remedies to end.134

17. Have the executing judicial authorities of your Member State experienced any difficulties
with regard to section (b)? If so, please describe those difficulties and how they were resolved.

When executing execution-EAW, the foreign judgement on which the request is based must be
enforceable, but remedies could still be pending, according to the Supreme Court.135 Sometimes

132AT1 1677 /2010.

133 Of courses acquittals are immediately enforceable.

134 T, [TupopdAAng, H apyn ¢ avadoykottag otig Stadikaocieg tov Eupwmaikol Evtdipatog ZuAAiPews, o€ «ITowikn
Awovopia tng Evpwmaikrs ‘Evwong, Tdoeig kat [IpokAnoeig», Nopwrj BifAwobnkn, 2020, 0. 191.

135 AT1 1594/2007/; ATl 1983/2006.
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there is little information which is solved with supplementary information. Greece does not
require copies of the judgements or the national warrants (that seemed to have been the practice
the first years of the EAWs but not anymore).

The Greek courts have applied the EC] case law (Bob-Dogi) and refused the execution of two
Maltese EAWs as there was no indication of a national warrant; in that EAW form, only the number
of the EAW was mentioned again at the field where the number of the national warrant (and date)
should be.136

In the past, before the term judicial authority received an EU autonomous concept, the Greek
Supreme Court had accepted that only the law of the issuing state determines what an issuing
authority is (in line with mutual trust), even this is not a judicial authority. Thus, the Supreme
Court had squashed the decision of the Court of Appeals of Athens,!37 which had refused the
execution of a EAW issued by the Danish Ministry of Justice.!38 The same approach was followed
in next cases as well.13% Now this case law line is outdated.

17bis. What is the position of your country on the conformity of the EAW and the national arrest
warrant: should there be full conformity between the two documents or can they diverge from
each other (can you add in the EAW offences that are not included in the national arrest
warrant?)? Do you as executing authority check on the national arrest warrant or do you ask for
a (translated?) copy of the national arrest warrant (in case of doubt of conformity?). (possible
issues: Bob-Dogi ruling, rule of speciality, deprivation of liberty, ...)

[t is not possible for the Greek prosecutor to add offences to the EAW which were not included in
the national warrant upon which the EAW was based. Thus, the content of the national warrant
defines the content and scope of the EAW - of course for the offences in the national warrant for
which there can be an EAW. But the Greek prosecutor can produce one EAW based on two or more
national warrants for the same person.

As executing authority Greece will normally not request a copy of the national warrant. The
issuing authority will be trusted to comply with the EAW rules, and it is expected that other
authorities will not violate Bob-Dogi in that respect. If there are suspicions that the national
warrant is lacking or the offence or facts are unclear in the EAW, there will be supplementary
information requested, but not a copy of the national warrant per se. There has been at least one
case where the national warrant was lacking: see for example the Maltese case above.

C. Indications on the length of the sentence

18. Does the national law of your Member State allow for issuing and/or executing an EAW with
regard to accessory offences/sentences?

There is no legislative reference to accessory offences or sentences. Legal practice created its own
approach: the mainstream view is that Greece does not allow the issuing or executing of an
EAW with regard to accessory offences or sentences.1“°Accordingly, other Member States

136 JuuBE@AB 56/2018,57/2018.

137 JupuBE@AB 32/2005 ITAoy 2005, 695.

138 Yy BAIl 1735/2005 MowXp 2006, 504.

139 YupuBE@Oec 819/2008 IMowXp 2009, 159.

140 A, KapunAdpng, H ék8oom tou EEZ kat ta avakvmrovta kat autiv (ntipata, «[Mowwkn Awkovopia t™g Evpwmaiknig
"Evwong, Taoeig kat [pokAnoeig», Nopikn BifAwo61kn, 2020, o. 232.
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might choose to issue these EAWs, but Greek courts will execute those only partially (so not the
accessory offences or sentences part).

Not everyone agrees with that. In scholarship, there is also the view that accessory offences and
sentences should be executed following an analogical application of the provisions in Greek law
regarding extradition.!4!

19. Does the national law of your Member State, as interpreted by the courts of your Member
State, allow or require mentioning a single maximum sentence when a prosecution-EAW is
issued for two or more offences?

20. Concerning an execution-EAW for separate imposed sentences, does the national law of your
Member State, as interpreted by the courts of your Member State, allow or require ‘adding up’
those sentences in order to cross the threshold of Art. 2(1) of FD 2002/584/JHA when deciding
on issuing or executing that EAW?

21. Regarding the requirement of a sentence of at least four months, does the national law of
your Member State, as interpreted by the courts of your Member State, refer to the duration of
the sentence as it was imposed or to the duration of that part of the sentence which remains to
be enforced?

22.1f an ‘aggregate sentence’ or a ‘cumulative sentence’ was imposed for multiple offences and
one of those offences does not meet the requirements for surrender, does the law of your
Member State allow or require the executing judicial authority to surrender without any
restriction, to surrender for only those offences which meet the necessary requirements and, if
S0, is it necessary to know which part of the sentence relates to those offences (i.e. whether that
part of the sentence is for four months) or to refuse surrender altogether?

[ would like to address all these questions together.

First, the threshold in art 2 FD EAW refers to the duration of the imposed sentence.!42 This has
been confirmed by the Supreme Court. In this case, the Supreme Court accepted that even if the
remaining sentence is less than 4 months, the EAW should be executed, as long as the imposed
sentence complied with the threshold. It did however acknowledge that issuing such a EAW would
potentially trigger the proportionality principle.143 These EAWs are executed by the Greek courts,
but many prosecutors will not issue EAWs when the remaining is less than 4 months. The duration
of the remaining sentence must be mentioned.!*4 [Question 21]

Second, for prosecution-EAWSs, the prosecutor cannot indicate a single maximum sentence.
Each offence will have each own separate penalty, without a possibility for a single sentence.
[Question 19]

Third, for execution-EAWSs in case of more offences, practice is far more complicated, since Greek
law recognises several forms of concurrence of offences. The so-called concurrences of offences
and their sentencing is one of the most complicated and disliked topics amongst practitioners due
to the conceptional difficulties. Depending on the case, EAWSs could have different treatment.

141 A, BovAyapng, Evpwmaikoé ‘Evtadpa ZUAANYM, Z. [Taviov, B. aupog, Ewdikot Mowwkol Nopoy, Kat’apBpo epunveia,
IL.N. ZaxkovAag, 2020, apBp. 10 Tap. 6.

142 A, Moulaxng, To Evpwmaiké Evtaipa Z0AAnYmg, Nopkn BiAobmxn, 2009, o. 493.

143 AT1 1006/2006. N. Tolakovpakn, Evpwmaikd évtaipa cuAAnymg, Nopwkn BifAodnkn, 2019, o. 64.

144 A, KapunAdpns, H ékdoom touv EEX kat ta avakvmtovta kat' autiv {nmipata, «Iowwn Awkovopia g Evpwmaiknig
"Evwong, Taoeig kat [TpokAnoeig», Nopikn BifAwo61kn, 2020, o. 234.
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True concurrence

In the true concurrence (aAnBwn cuppony), there are more offences committed (more Rechtsgut
violated). And this can be done either with one act (kat’16€av) or with more acts (mpoaypatikn).
Example: the terrorist with one grenade kills 10 persons or shoots and kills each person
separately. [t could be also one person but different Rechtsgut, e.g. a rape of minor and incest.
What is important is that there are different Rechtsgut; in all these cases there are different
Rechtsgut involved: more lives, or more interests of one person. In all these cases, according to art
94 GCC (Greek Criminal law Code), the court will give a separate individual sentence for each

offence but then provide also an aggregate sentence. This aggregate sentence is given by the same
court in the same procedure but after the individual sentences are pronounced.14>

Quasi concurrence

For the quasi concurrence (@awopevikn ocuppon), there is the same Rechtsgut violated but the
concurrence refers to more violations in the law, so a concurrence of provisions, e.g. grabbing and
removing a watch from someone’s hand, this is covered by more provisions, i.e. robbery, theft but
also unlawful violence. In these cases, the court will give a sentence only for one of these, and the
other will be absorbed to the main one with different techniques. Thus, here there will be one
offence at the end and one individual sentence.

What happens when there is true or quasi concurrence of offences in EAWSs?

= Usually, these matters are left for the issuing authority to determine. Whether true or
quasi concurrence, and however this is dealt with in the issuing state, usually Greek
authorities when executing the EAW will not be concerned with this. For example, EAWs
issued by Germany requesting persons for offences that under Greek law would be an
obvious quasi concurrence and should not be treated as different offences: the Greek court
will usually execute these requests without taking issue with this. Of course, every now
and then comes the odd case: in one of those examples, the Greek court simply merged the
offences according to Greek law and executed the EAW. But be merging the offences,
essentially, the EAW was partially executed, since it is not apparent that the execution is
for the other offences as well.146 There is divergence in legal practice.

= Which sentence counts? When executing or issuing the EAW, the Greek authorities will
determine the threshold only on the basis of the aggregate sentence (so the overall).
And it is immaterial if some of these separate offences concern sentences of below 4
months.147 This will be the case even for the quasi concurrence, as Greek courts cannot
know how the law in the issuing state deals with these concurrences.

=  The same will take place if there is a concurrence of judgements done by a different
procedure. This is possible in Greek law under art 551 GCCP, namely to request the
calculation of one overall sentence for more convictions (more judgements).

= Although the aggregate sentence is all that matters, according to case law, information for
each offence or each judgement must be mentioned (facts, legislation but also other
features such as in absentia aspects), because Greek authorities may still raise grounds of
refusal for each sentence/judgement separately.148 This includes also the mentioning of
the individual sentences. For example, if the EAW considers two convictions which concur
and for one of them there is a ground for refusal, e.g. committed in Greece, the court will

145 Whether one or more acts has an impact on how to calculate the aggregate sentence, hence the distinction is very
relevant.

146 YuuBE@pAB 68/2018.

147 A. KapunAdpng, H ék8oomn tou EEZ kat ta avakdmrovta kat' autiv {ntiuata, «Ilowwkr Awovopia ™¢ Evpwmaikig
"Evwong, Taoeig kat [pokAnoeig», Nopikn BifAwo61kn, 2020, o. 231.

148 AT1 394/2008.
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execute only for the other act.149 If grounds of refusal apply for one offence, then the EAW
will be executed partly.15° [questions 20 and 22]

Thus, 1) it must be clear from the form that this concerns concurrent/aggregated sentences,
2) the aggregated (or cumulative) sentence must be provided in order to check the threshold
of art 2 FD EAW, 3) but also each offence and sentence must be furthermore listed and
explained individually (facts, provisions and in absentia elements) for possible grounds of
refusal.

The latter is something that other Member States do not always do in the form, and Greece must
then require supplementary information. It would be good if the EAW form would require more
specifically some elements for each judgement/offence or generally direct the issuing
authority to specifically mention each judgment/offence in case of cumulative or aggregate
sentences.

Taking all this into account, in a prosecution-EAW, Greece would not accept a single sentence
for more offences (neither issuing such EAW or executing it). It would request the penalty
thresholds for each offence [question 19].

Continuous offences (repeated offence)

Finally, there is another group of concurrent offences, namely the continuous offences i.e. more
instances of the same offence over a period time (I do not refer here to continuing offences i.e.
offences with duration, e.g. kidnaping, but offences repeated again and again). An example is
different rapes committed from the same perpetrator over a period of time. There must be a
common intention and the offences must be relatively close together chronologically. Each offence
preserves its independence regarding statute of limitation but following art 98 GCC, the court
gives a single individual sentence. The commission of a continuous offence is rather problematic
for EAWs if some of these offences are committed in Greece, or there are other grounds for refusal
applicable to some but not all offences. In those cases, breaking apart the offences into the more
instances and executing the EAW partially is not an option. Here, the EAW will be refused in its
entirety, if there are grounds of refusal only for some of the committed offences. 11 An example
was a case of cyber criminality, where there were several instances of fraudulent behaviour
described in the British EAW, but the Greek court could not distinguish which were committed in
Greece and which in England (even after requesting supplementary information), so it refused the
EAW altogether given that the act was described as a continuous offence.!52

It is therefore crucial that issuing authorities in the form are very clear as to what type of
punishment has been allocated: are there separate sentences and then one aggregated one, or

from the beginning one single sentence?

23. Have the issuing judicial authorities of your Member State experienced any difficulties with
regard to section (c)? If so, please describe those difficulties and how they were resolved.

No issues arise.

149 [T. MpakovpdToog, Ava@uopeva {NTNUATA KATA TV EQAPIOYT TNG EKTEAEON G EVPWTIATKOU EVTAALATOG CUAANUING
- aITpatwy €kdoong kat Sikaotikng cuvdpopng, lowAw, Tevxog 7, IovAlog 2017, 6. 601.

150 A. KapunAapng, H ék8oom tou EEX kat ta avakUmtovta kat avtiv {ntuata, «Iowwr Awovopia tg Evpwmaikng
"Evwong, Taoeig kat [poxAnoeigy, Nopikn BiAo6mkn, 2020, o. 234.

151 I, MTIPAKOUPHATOO0G, Ava@uipeva {NTHHOTA KATA TNV EQAPLOYT TNG EKTEAEONG EVPWTIATKOV EVTAANATOS CUAANYMG
- QUTHATWY €kdoon gkal StkaoTikng ouvSpour|s, IowAwk, Tevxog 7, IovAlog 2017, . 601.

152 ZupBE@A6 89/2019.
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24. Have the executing judicial authorities of your Member State experienced any difficulties
with regard to section (c)? If so, please describe those difficulties and how they were resolved.

Often the remaining sentence is not mentioned, or only the remaining is mentioned, or the
sentence for all offences/judgements is not mentioned, or it unclear whether the sentence
mentioned refers to all offences for which the EAW is requested or is it a single accumulated
sentence (see above). Generally, there is often no correlation between the offences described
and their sentences’: it is not clear which sentence is for which offence.

D. Appearance in person at the trial resulting in the decision

Section (d) of the EAW-form was exhaustively dealt with in the InAbsentiEAW project. As far as
we are aware, there are no new developments which would justify further questions concerning
in absentia convictions.

Greece was not part of the InAbsentiEAW project and accordingly, I would like to explain briefly
the current status quo.

[t is important to highlight that Greece implemented Framework Decision 2009/299/JHA only as
of 1 July 2019 (N. 4620/2019). That meant that until that point, Greece was using the old EAW-
form that led to extreme difficulties in getting our EAWSs executed by other Member States. To
combat this delay and the negative impact to the use of EAWs, prosecutors and the support staff
came up with a practical patch-up solution to add manually a footnote/note in each old form
where they explain how the requirements of 4a are addressed in each case; sometimes that was
added as annex if the space in the bottom of the form was not enough. That worked sufficiently
until 2019, when Greece could use the new form.

A second issue with the late implementation is that that the previous regime of summoning was
particularly liberal in its presumptions. Up until the implementation of the FD2009/299, it was
not required that the individual had actual knowledge of the summons. Knowledge was presumed
if this was delivered to other persons without proof of being informed, and summoning was even
possible to the secretariat of the local court. Moreover, there was no possibility of serving again
the summons after the EAW was executed and to launch an appeal. That meant that Greece until
July 2019 could not provide those guarantees of art 4a EAW. The result of this was catastrophic
as many Greek EAWs were rightfully refused and the whole EAW mechanism was severely
handicapped.t53

Now this is no longer the case. After the implementation, the methods of summoning were
retained (incl. delivering the summons to the local court in case of persons without known
address) but with art 473 para 1 GCCP, the judgement will be served again to the person after
execution ifitis not proven that he is aware. Further the legislator added that ‘other means’ entails
proven knowledge of the day/time of the trial, in line with Dworzecki.

However the fact that summons can still operate under many presumptions is problematic, even
for the EAW hearing, as EAWs hearings could take place without the person being present or
represented by a lawyer and without being proven that he had knowledge of the time/place of the
hearing because the summons was delivered by means of affixing, namely affixing the summons

153 A. KapunAdpng, H ék8oom tou EEZ kat ta avakvmrovta kat autiv (ntipata, «[Mowwn Aikovopia ™ Evpwmaiknig
"Evwong, Taoeig kat [TpokAnoeig», Nopikn BifAwo61kn, 2020, o. 237.
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outside of the door of the person’s residence. The hearing for the EAW then continued lawfully
without the requested person as he did not appear and was not represented by counsel.154

E. Offences

25. Have the issuing judicial authorities of your Member State experienced any difficulties with
regard to section (e)? If so, please describe those difficulties and how they were resolved.

Only in relation to the offences in the list.

26. Have the executing judicial authorities of your Member State experienced any difficulties
with regard to section (e)? If so, please describe those difficulties and how they were resolved.

Since Greece has an extensive list of mandatory grounds, all information necessary to examine
those grounds must be provided in the form. And if not, then supplementary information must be
requested. This means for example the locus delicti must be mentioned otherwise Greek courts
will not be able to check the relevant mandatory grounds. However this is not often included
under e) as the form requires. Greek authorities would like section e) to be more elaborate. Greek
practitioners indicated the following challenges:

Facts

The description of the facts is very limited, or several important elements are missing. Especially
EAWs issued from Spain are reportedly so laconic that the court cannot proceed without
supplementary information. Often the description of the involvement of the person is missing or
the time, place.155 This takes place to such an extent that many applications to replace detention
with alternatives when the case concerns Spain are habitually granted because Greek authorities
expect delays in the process; prosecutors in those cases might raise as ground for refusal the
disproportionality of detention pending the EAW, when the Greek authorities can already assess
that the EAW is too vague and supplementation information will be needed.156

One example concerns an EAW about participation to criminal organisation. The facts as explained
in the EAW (translated from Greek, translated from Spanish) are the following: “The requested
person was a member of a criminal organisation with hierarchical structure. The requested person
was the subordinate of X (name) with whom and others formed a criminal organisation to commit
offences against persons and property. During criminal investigations, interceptions of
telecommunications showed and proved that X acting upon the order of Y and Z was ordered to
transfer weapons and to assault as revenge enemies of the criminal organisation.” 157 The location
was mentioned to be Spain and the time between 2009 and 2010. Greek authorities requested
supplementary information.

Offences

The same goes for the description of offences especially when there are more offences. Often there
is no distinctive description of each offence. Thus, the EAW will be issued for 3 offences but only
2 will be explained. Often under offences, only the numbers of legal provisions are listed without
any description, or the provisions in the code will not be mentioned and that raises concerns as
well. Greek judges report that the statute of limitation is often not included in the description of

154 SuPBEQAB 19/2021.
155 SuPBEQAB 24/2021.
156 TupPEQAS 120/2020.
157 SupRE@AS 135/2020.
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offences which is problematic for Greece courts since they do check that (even if not in accordance
with the EAW).

Offence and facts

Another issue that offences and facts do not match, i.e. the facts concern only some of the offences
but not all. For example, the EAW is issued for three offences, but the facts describe only two of
the offences. Greek practitioners report a frequent inconstancy and lack of correlation between
the facts, offences and their sentences.

Essentially the lack of proper description of facts/offences can lead to a quasi-
proportionality check. In one case with Cyprus, the facts were so vaguely described that
supplementary information did not solve the issue. After the second request, the Cypriot
authorities admitted that there were no more details in the investigation file and the case is still
in progress. The Greek court refused the execution for an art 8 violation, but essentially this was
a premature, disproportional use of an arrest warrant.158

27.How do the executing judicial authorities of your Member State assess whether:

a) the requested person is the subject of a final judgment in respect of the same acts on which
the EAW is based;

In the past Greek authorities requested a copy of the foreign judgment. Now this is not requested
any longer and we trust that the issuing authority will comply with this obligation.

Regarding the definition of same acts in several places of the EAW (e.g. art 3 para 2), it appears
that jurisprudence and literature is confusing with antithetical opinions, and consequently, Greek
courts avoid dealing with ne bis in idem as much as possible.159

To establish the same acts, the facts are examined without looking into the legal qualification. Yet
in practice judgements are very laconically reasoned. One example is an EAW for a double
attempted and completed murder, where the defendant argued that a court in Greece had already
convicted him for the same acts. The Supreme Court refused this ground arguing that the Greek
judgement concerned the forming of a criminal organisation to commit murders; the murders and
the formation of criminal organisation are independent offences which concur according to the
Supreme Court.160 But this is not a reasoning corresponding to the criterion of same acts in ne bis
in idem because it concerns the legal classification. Similarly confusing was the judgment of the
Appeal Court of Athens regarding a EAW on EU fraud. The person was a Commission employee of
a high-ranking position and was favouring specific companies when allocating EU subsidies
between 1990-1997. There was another decision in Belgium during the same period on forgery of
documents to defraud the EU commission. The Athenian Court of Appeals again did not consider
those as same acts.161

Overall, my research shows that the Greek approach to the same acts-criterion is quite different
than the ECJ jurisprudence. The Supreme Court determines prima facie the same act in a similar
way as the ECJ], namely a factual happening in its whole, thus taking into account time, place and
other circumstances.!62 But this includes also the material and immaterial act with all its

158 TuuBE@A6 83/2019.

159 N. Tolakoupdkn, Evpwmaikd évtaAipa cUAANYMG, Nopwr) BifAobnkn, 2019, . 49.
160 A1 236/2015.

161 ZypBE@AS 25/2007.

162 ZypBAIl 1209/2007 MowXp 2008, 335.
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consequences to the external world and its course.163 Here, there is an additional requirement,
that of the same consequence. And it is that element creating a link between facts and violated legal
goods or offences.16* As a consequence, when all these are applied, the definition of same acts is
narrower for Greek courts in that it boils down to the elements of offences, as these take flesh with
the facts at hand. Hence, whereas the EC] considers part of ‘same acts’ also events not necessarily
part of the merits of the judgment, but which are inextricably linked with that act, the Greek courts
do not. The same facts, according to the Supreme Court, are basically the facts as these are
determined from the elements of the offences of the first trial. Hence, according to the Supreme
Court the ne bis in idem cannot be triggered by other offences not covered by the first trial.165> So
to conclude, the criterion under Greek law may seem prima facie to be about facts and
circumstances, but it works, in end, with relation to offences and their requirements, which is not
the line of jurisprudence of the EC].

b) the acts on which the EAW is based constitute an offence under the law of the executing
Member State? Does such an assessment take place:

- ex tunc - i.e. according to law at the time the acts were committed -;
- according to the law at the time of issuing the EAW; or
- ex nunc - i.e. according to law at the time of the decision on the execution of the EAW -?

The prevalent opinion is that this check takes place ex nunc: following the law at the time of the
execution, and apparently even if the offence was not criminalised under Greek law when it was
committed.1¢¢ Because Greece is the executing authority, no actual prosecution takes place for
these acts in Greece. The only real procedure where the Greek state exercises is ius punendi is the
EAW procedure and hence the timing of that procedure is decisive.

Yet this is debated in literature because of lex mitior; according to that view the principle of legality
(nullum crimen) and of lex mitior would mean that the act should be also prohibited in Greece both
at the tempus delicti and at the time of the surrender.167

Have the executing judicial authorities of your Member State actually refused to execute an EAW,
because the acts on which the EAW was based did not constitute an offender under the law of
your Member State? If so, please give some examples;

The double criminality control according to the Supreme Court takes place by comparing the facts
as they are described in the EAW with the Greek code and seeing whether they are criminalised.
This is an in abstracto test: it suffices if they are criminalised in Greek law in abstracto i.e.
somewhere, thus not with the same constitutive elements and the legal classification. Some
examples in case law: a EAW for illegal trafficking could be tax evasion in Greecel68 or an EAW
against property could be fraud in Greek law.169

163 AT1 1/2007 IowXp 2007,910

164 OAAII 1/2011 owXp 2011, 500

165 A. BovAyapng, Evpwmaiko ‘Evtadpa ZAANYM, Z. [Taviov, B. auiog, Ewdikot Mowwkol Nopoy, Kat’apBpo epunveia,
IL.N. ZaxkovAag, 2020, apBp. 11 map. 15.

166 A. Moulaxng, To evpwmaikd évtaipa cUAANYMG, Nopkr BiAoBnkn, 2009, 6. 525.

167 N. Totakovpdxn, Evpwmaikd évtaipa cuAAnYmg, Nopkn BiAo61kn, 2019, 6. 77, see e.g. A1 907/2014.

168 TyupBAIl 659/2012.

169 TupBAIl 395/2012 TNII AZA.

42



ImprovEAW

RESEARCH PROJECT

[ provide here (with my translation) part of the ruling of the Supreme Court, which I believe is in
line with Grundza:

“The examination of double criminality as prerequisite for the execution of a EAW
takes place on the basis of the facts and the overall circumstances of the commission
of the offence, as these are described in the EAW and in the decision on the basis of
which the EAW was issued ... without requiring the identical legal characterisation
of the act in the law of the issuing and the executing state...It suffices if the acts for
which the EAW is issued are criminalised in both the issuing and executing state in
the sense of an abstract codification of the act in the criminal code or other special
criminal law, irrespectively of the legal elements of the offence. An examination and
identification from the judicial authority of the executive state of all required
elements of the offence of art 14 GCC [this article establishes the constitutive elements
of offences, actus reus, mens rea and the like.] ... may only exist within the limits set
by art11 and 12 of Law 3251/2004 to establish whether any mandatory or optional
grounds of refusal are present.”170

Here, the Supreme Court rejected the defence’s argument that the double criminality rule was not
fulfilled because the type of weapon was not included in the list of weapons in Greek law.

Translations might cause some trouble. There are examples where the description of offences is
translated very poorly and it is difficult to comprehend what the offence is all about. For example,
let us take a look at this peculiar translation: ‘appropriation to a great degree under conditions of
extended criminality (more than one acts) of someone else’s’ property to a great extent, property
that the perpetration possesses or has.”171 The court looks at the description of the facts rather than
the - sometimes - awkward translation of the offence, which might be due to the inevitable legal
jargon. This is why a proper description of the facts is vital. In this case even with this poor
translation, the Greek court could determine that the facts described were criminalized under
Greek law.

c) the act for which the requested person is being prosecuted in the executing Member State are
the same acts on which the EAW is based;

Please be reminded that the ground of refusal of art 4 para 2 FD EAW is in Greek law mandatory
for Greek nationals and optional for non-nationals. For determining the same facts, the Greek
prosecutors use the same test as with ne bis in idem (see above).172 The prevalent opinion is that
this check takes place ex nunc, so as the law stands in Greece at the time of the EAW execution.

d) the prosecution or punishment of the acts on which the EAW is based is statute-barred
according to the law of the executing Member State? Does such an assessment take place:

- extunc - ie. according to law at the time the acts were committed -;
- according to the law at the time of issuing the EAW; or

- exnunc - ie. according to law at the time of the decision on the execution of the EAW -?

170 AIT 1677/2010.

171 ZupuBE@ABO 37/2019, my translation from Greek which I even tried to make more understandable in English.

172 A, BoOAyapng, Evpwmaikd Evtaipa Z0AANYMG, Z. lavAov, ©. Zauiog, Ewdkol Mowikoi Nopot, Kat'dpBpo epunveia,
I1.N. Zdxkovlag, 2020, apBp. 12 map. 4.
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The starting point is ex tunc, the law of the time of commission.173 But eventually, none of the
above, as the court will apply the most lenient law if there more laws were enacted in between,
i.e. the one that provides a shorter statute of limitation.174 In this case, ratio legis is the nullum
crimen nulla poena sine lege in conjunction with lex mitior: the most lenient provision will be
applied even if retroactively. Also in purely national setting, the nullum crimen principle applies
in statutes of limitation.

27a. Regarding listed offences,

- (a) have the issuing judicial authorities of your Member State had any difficulties in
deciding whether a certain offence constitutes a listed offence? If so, please describe
those difficulties and how they were resolved;

There are some very minor derogations between the Greek version of art 2 para 2 FD EAW (I
compare with the English one) and then with the national legislation in art 10 implementing the
list-offences. In some cases, the Greek legislator actually corrected the Greek FD, while
implementing it.

In the following table, I only include the most obvious differences. Other minor ones aiming at
proper assimilation of the legal jargon are not mentioned, e.g. arson being translated as arson with
intention, because arson is meant in English language as an intentional act, while in Greek law
there is also non-intentional arson; same for murder, translated as manslaughter with intention to
match the national term.

FD English FD Greek (my translation in | National law implementing
EN)
Corruption Bribery Crimes of corruption and

bribery

Organised or armed robbery

Organised or armed theft

Organised or armed robbery
and theft

Fraud + crimes against Euro

Defrauding creditors + crimes
against the Euro

Crimes against the financial
interests of the EU

Swindling

fraud

fraud

Racketeering and extortion Unlawful protection of | Extortion
unlawfully gained profit and

extortion

Considering that the list should be identical in all Member States to ensure a trustworthy
automatism, some of these discrepancies pose a problem. The Greek legislator attempted to
rationalize some categories that are not making much sense in Greek law, and assimilate the Greek
version of the FD to the English one, perhaps because of translation issues: for example the English
FD names corruption, but the Greek FD has this as bribery. Clearly these are not the same offences,
hence the Greek legislator implemented that as corruption and bribery together.

[ssues might occur with the fraud and crimes against the EU. In the Greek EAW form, that box is
for crimes against the financial interest of the EU (not only the Euro); fraud is the box
corresponding to swindling. The fact that the list here is a bit different might confuse the executing

173 AI1 1030/2008.
174 AIl 1832/2016.
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authority. It would be prudent if the choice of these offences is revisited to ensure that the
categories make sense language-wise. Often legal terminology follows English-law terms, but
not the legal terminology of other languages.

How to decide whether some offences fall under the list? The prevalent opinion is that these terms
refer to categories of crimes not offences per se.l’”> The constituting elements of the offence
according to Greek law (when issuing) must have common features with a category in the list.
Hence the prosecutor first looks which offence under Greek law is at stake and then tries to see if
this would conceptually fit under any of the list; whether the elements of the offence could be
described with the one of the list-offences. This is sometimes problematic. Some prosecutors
report that less experienced colleagues struggle, as this listis far from intuitive for Greek-speaking
jurists.

To give an example: neither just theft nor just robbery is in the list. The Greek version of the FD
mentions ‘armed theft’ while the English version ‘armed robbery’. But neither of the two exist
under Greek law as offences. For robbery this is not an issue because armed robbery is robbery
(the ‘armed’ is superfluous) under Greek law. Armed theft does not exist but there is an offence
titled ‘aggravated theft’ (art 374 (d), GCC) that would fall under the list as a type of organised theft.
The fact that it is called ‘aggravated theft’ presents no problem, because the constituent elements
describe an organised theft.176

- (b) do the executing judicial authorities of your Member State assess whether the issuing
judicial authority correctly ticked the box of a listed offence? If so,

o (i) please describe how they assess that;

o (ii) are there instances in which the executing judicial authorities actually found
that a listed offence was not applicable; if so, which listed offence(s) and did
those listed offence(s) constitute an offence under the law of your Member State?

Yes, Greek courts conduct a general check of whether the facts and offences as described would
match the ticked box in abstract and not specific to Greek law. This control is not the same as the
Greek prosecutor does to issue the EAW (see above). The court only looks whether there is a
logical match consistent with criminal law in general. For example, if the facts describe a rape and
the box of murder is ticked, that would be a problem and the issuing authorities would be
contacted. Such control is only to catch obvious mistakes or typos that might have occurred.

Greek courts including the Supreme Court have reiterated on several occasions that it is the law
of the issuing state that defines whether the offence falls under the list. And any objections
reaching the Supreme Court have been crushed with a stereotypical reasoning: these are defined
by the law of the issuing state, in any case the offence falls within the list and in any case it is
criminalized under Greek law;177 the latter comes from the traveaux where the legislator admitted
that all the crimes in the list are already criminalized in Greece.!78

175 A. KapunAapng, H ék8oomn tou EEX kat ta avakUmtovta kat avtiv ntuata, «Iowwr Awovopia tg Evpwmaikng
"Evwong, Taoeig kat [poxAnoeigy, Nopikn BiAo6mkn, 2020, o. 236.

176 A. KapunAapng, H ékdoom tou EEX kat ta avakUmtovta kat avtiv ntuata, «owwr Aikovopia ™ Evpwmaiknig
"Evwong, Taoeig kat [TpoxAnoeigy, Nopikn BifAo6mkn, 2020, o. 236.

177 AT1 591/2005, ATl 2135/2005, AIl 2149/2005 (mostly sexual offences).

178 EIZHTHTIKH EKOEZH oto oxé8to0 vopou «Evpwmaikd éviaiua cvAANUMG, tpomomoinon tou v. 2928/2001 yia t1g
EYKANUATIKES 0p-. YAVWOELS KAl AAAEG SLATAEELS» P. 2.
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F. Other circumstances relevant to the case (optional information)

28. What kind of information do the issuing judicial authorities of your Member State usually
provide in section (f)?

29. What kind of information do the executing judicial authorities of your Member State usually
encounter in section (f)? What kind of information would they like to see in section (f)?

[ will answer these questions together. Greece provides and requires the statute of limitation,
whether as issuing or executing state. This is a must in all EAWSs. As an executing state Greek
court will control whether the offence has been barred in the issuing state. This is essentially
a prohibited check, but it is present in most judgements. The argument is that it would be
completely arbitrary and disproportional to surrender the individual if the offence is barred in the
issuing state. A deeper reason refers to the importance of statutes of limitation in Greece, which
is seen as element of validity of the whole procedure. This appears to be a standardised check
even if the offence did not take place long time ago. If the statute of limitation is not given it will
be asked as supplementary information.!’® This takes place to the large majority of cases.
However, very recently the Athenian Appeal Court has explicitly refused to control the statute
limitation of the issuing state; and in doing so it implicitly criticised the previous decision of the
same court to suspend the procedure and request supplementary information for that matter (see
for more below under Part 4 B).180 Other information found under f) is the interruption of statute
of limitation, or information regarding suspended sentences.

29a. Did the issuing and/or executing judicial authorities of your Member State encounter any
problems regarding the exercise of extraterritorial jurisdiction in the sense of Art. 4(7)(b) of FD
2002/584 /JHA? If so, please describe those problems and how they were resolved.

The main problems come from literature where this ground is criticised as incomprehensible in
many ways. It is not a ground with much practical application and most of the discussion is purely
academic. There are two conditions: first, the act has been committed outside the territory of the
issuing state, and second, for the same acts if were to be committed outside Greece, Greece would
not be allowed to prosecute. The test is applicable with the legal framework in Greece at the time
of the EAW execution, not when the offence was committed, so ex nunc. Essentially, this ground
would be relevant in cases where the jurisdiction of the issuing state has different scope than the
jurisdiction of the executing state, e.g. in cases where the principle of universal jurisdiction is used
at the issuing state to prosecute a case, but the executing state does not provide universal
jurisdiction for this act or there is an additional condition attached to it, e.g. residence of the
suspect, that does not apply in this case.!8! For determining the “same acts”, a reversal or
adaptation of facts is required to a fictitious situation, of what would have happened if that
situation had occurred in relation to Greece: if the suspect had for example temporary residence
in Greece (and not the issuing state) and had committed these acts.

Some problems that exist are the following:

179 Just as an example AIl 1390/2016, A. KapunAapng, H ék8oon tou EEX katl ta avakdmrovta kot authyv {NTtypata,
«[Mowwkn Awovopia tng Evpwmaikng ‘Evwong, Tdoelg kat [IpokAnoeig», Nopkr BiAtodnkn, 2020, o. 235.

180 TupuBE@AB 4/2021.

181 A, BoUAyapng, Evpwmaikd Evtaipa Z0AANYMG, Z. lavAov, ©. Zauiog, Ewdkoi Mowikoi Nopot, Kat'dpbpo epunveia,
I1.N. ZdxkovAag, 2020, apBp. 11 Tap. 72.
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= According to which Member State’s legislation was the act committed outside the territory
of the issuing state? So, who defines extraterritoriality?!82 From the transposition, it is
crystal clear that only the second part is defined according to Greek law, i.e. that Greece
would not be able to prosecute. But the first part, thus, defining the extraterritoriality for
the issuing state, remains vague and different opinions exist in literature.

= The scholarship is perplexed regarding the second part: what does the ‘does not allow
prosecution’ mean? Some read it in terms of extraterritoriality, but most scholars in
Greece argue that this is broader, including also the prohibition of prosecution because of
lack of criminalisation; the latter view proposes that this ground includes also a double
criminality check.183

G. The seizure and handing over of property

30. Does the national law of your Member State, as interpreted by the courts of your Member
State, contain restrictions similar to the restriction contained in Dutch law (see the explanation)
or other restrictions? If so, describe the restriction(s).

No, art 29 national law defines the property as all objects that can be used as evidence or objects
in possession of the requested person as the result of the criminal act. Thus, this does not include
only objects found on his body, but also other evidence. Indeed, even when the requested person
is arrested within a/his residence, any evidence collected from the house search can fall under art
29.

31. Have the issuing judicial authorities of your Member State experienced any difficulties when
requesting the seizure and handing over of property pursuant to section (g)? If so, please
describe those difficulties and how they were resolved.

We hardly use this as issuing authority, only for passports.

32. Have the executing judicial authorities of your Member State experienced any difficulties
when confronted with a request for seizure and handing over of property pursuant to section
(g)? If so, please describe those difficulties and how they were resolved.

The search and collection must take place in accordance with the GCCP.184 In the earlier days of
EAW the authorities were not used to this mutual recognition procedure. In a movie-worthy case,
the vehicle of the surrendered person was not confiscated and impounded according to GCCP and
transferred to the issuing state - England - according to art 29 EAW. But it was privately
purchased by a British policeman after communication with the Greek police and transferred to
England for collection of fingerprints. The Supreme Court surprisingly did not find a violation of
the national procedure in this case.185

In legal practice, this possibility is used mainly for passports or other identification documents.
The EIO is currently well in use in Greece and prosecutors might prefer a EIO than this article.

182 M. Kaia@a-Tkumavti, Evpwmnaikd évtaipa c0AAnYmMG: Ot puBuicelg touv N 3251/2004 kat n petdfoon amo v
éxboomn otV «mapaSoon», IlowAwk Tevyog 11, 2004. X. 1294.

183 A. BoUAyapns, Evpwmaiké Evtaipa ZUAANYMG, . lavlov, 0. Zapiog, Edkol Mowikoi Nopot, Kat'apBpo epunveia,
I1.N. ZaxkovAag, 2020, apBp. 11 map. 70-75.

184 T, MTIPAKOUPHATOOG, Ava@uipeva {NTHHOTA KATA TNV EQAPHOYY TNG EKTEAECTG ELPWTIATKOV EVTAANATOG GCUAANYIMG
- QUTHATWY €k8oon¢ kat StkaoTikng ouv8pour|s, lowAk, Tevxog 7, IovAlog 2017, 0. 601.

185 AT 2149/2005; N. Towakovpdkn, Evpwmaiko évtaipa c0AANYmMG, Nopkn BiBAo6nkn, 2019, o. 245.
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H. Guarantees concerning life sentences

33. Have the issuing judicial authorities of your Member State experienced any difficulties when
applying section (h)? If so, please describe those difficulties and how they were resolved.

Not really. There is life imprisonment in Greece as punishment, but it never means life.

Since 2019, the GCCP determines that 20 years is the maximum time of actual prison-time.186

34. Have the executing judicial authorities of your Member State experienced any difficulties
when confronted with EAW’s in which section (h) was applicable? If so, please describe those
difficulties and how they were resolved.

No difficulties were reported here. Art 13 of the national law refers to “the latest after 20 years”.
Often the issuing state will anticipate this an include assurances in the EAW when issuing it.187

L. Information about the issuing judicial authority and the Central
Authority, signature

35. Have the issuing judicial authorities of your Member State experienced any problems
regarding section (i)? If so, please describe those difficulties and how they were resolved.

No issues were reported here.

36. Have the executing judicial authorities of your Member State experienced any problems
regarding section (i)? If so, please describe those difficulties and how they were resolved.

No issues were reported here apart from occasional mistakes that were clarified with
supplementary information (e.g. not complete signature).

186 TvwuEwoAll 8/2019 IMowAwk 2019,1109.
187 YuuBE@AB 87/2019.
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Part 4: problems not directly related to the EAW-form

A. Supplementary/additional information (Art. 15(2)-(3))

37. Did your Member State confer the competence to provide supplementary information -
either at the request of the executing judicial authority or on its own initiative (see Art. 15(2)-(3)
of FD 2002/584/JHA) - on another authority than the issuing judicial authority? If so, which
authority?

As issuing state, the supplementary information is provided by the prosecutor who might
cooperate or receive the information from the Ministry or correction facilities (prison). All these
requests go through SIRENE and/or Interpol. The problem here is to send translated responses
which can delay the procedure considerably.

When Greece is the executing state, the court decides that supplementary information is
required and requests the prosecutor to communicate and handle this request. Sometimes the
prosecutor might pre-emptively request supplementary information when this is obviously
necessary, even before the case goes to court (e.g. regarding the guarantee of art 5 para 3, which
is always required when it concerns Greek nationals).

38. When the (issuing judicial) authorities of your Member State are asked to provide
supplementary information, what kind of information are they usually asked for?188

In the overwhelming majority according to my research, it is usually information regarding
detention conditions and to specify to which prison the person will be held.

Other type of information is clarification about facts, in absentia aspects. For more see question
41a.

39. When the (issuing judicial) authorities of your Member State provide supplementary
information proprio motu, what kind of information do they usually provide?

We used to provide extensive information regarding the notification of trial to the accused to
avoid refusal for cases of in absentia.

Statute of limitations is given always proprio motu.

As far as [ understood, detention conditions, or to which prison the person will be hosted is not
given proprio motu. Although it would have saved time.

40. What kind of supplementary information do the executing judicial authorities of your
Member State usually ask for?

Given the extensive list of mandatory grounds and the often-abstract description of facts and
offences in the form, we tend to request often for supplementary information:

= Most concern information regarding facts and offences: which national provisions, explain
better the facts, involvement of person to the offence, better explanation of how many

188 With regard to requests for supplementary information concerning in absentia decisions you could refer to the
InAbsentiEAW project, unless there are developments which justify expressly dealing with such requests in this project.
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offences, clarification of punishment threshold.189 Sometimes more than one requests are
sent. In one the cases explained earlier, where the Spanish authorities had a very general
description of the facts regarding a criminal organisation, the Greek authorities requested:
precise description of every act with adequate description of the time, place and the
participation of the requested person; they also requested the indictment translated.190
The Spanish authorities replied but the additional information did not really address those
points, they only provided some context and describe the investigations and evidence.
Greece requested again more information, at which point the Spanish authorities sent a
copy of the previously sent information. In the end, the EAW was executed partly only for
the offence of criminal organisation as it was the only one explained sufficiently.

The court will refuse a request for supplementary information if this is superfluous, e.g. in
a Romanian EAW the authorities had explained in extensive detail for 8 pages the offences
and facts. The prosecutor requested the provisions of the Romanian law translated but the
court refused arguing there is no added value.19! The court will also refuse to execute if
the supplementary information is completely inadequate, as it happened in a case with an
EAW from Cyprus where the facts and offences were too abstractly explained.192

= (Clarifications regarding the enforceability of the judgments if it appears that the sentence
was suspended.

= Statute of limitations of the issuing state since Greek courts insist to check that. The issuing
state will comply usually.

= Aspects of jurisdiction, e.g. where did the offence take place, especially if the EAW
concerns more offences. This is a reason that leads to many supplementary information.

=  When art 8 is concerned: clarification whether national warrant exist.

41. When requesting supplementary information, do the executing judicial authorities of your
Member State fix any time limit for the receipt of that information?

In all cases, the authorities set a deadline (usually 30 days or less depending on what is requested)
to the issuing authority to comply otherwise the requested person is released.193

When the suspect is not in custody but on bail, then more time might be given.19¢ Similar also to
cases involving Spain often more time is given.!95 Giving so much time will inevitably lead to
exceeding time limits.

In setting the deadline, the following aspects are considered: time limits of art 17, whether the
suspect is in custody, importance of information requested, the bulk or difficulty of the
information required and how long it is expected to take or how difficult it will be to comply with
it (a realistic deadline for the issuing state).

41a. Have the issuing judicial authorities of your Member State experienced receiving irrelevant
questions and requests for irrelevant information? If so, please specify what questions and
information.

189 For example, ZupBE@AD 12/2021.
190 ZypuBE@AB 135/2020.

191 ZyuBE@AB 62/2019.

192 TyuBE@A6 83/2019.

193 TuuBE@A6 12/2021.

194 ZupBE@A6 138/2020.

195 TupBE@AB 152/2020.
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Yes, several times Greek authorities receive questions regarding the merits of the case for
example:

- How many witnesses appeared at trial;

- Where and how were the results of the preliminary investigation notified to the suspect;
- What evidence is there supporting the case;

- Copies of legislation translated, copies of judicial judgments translated.

Most of these random requests concern execution-EAWSs. Prosecutors in Greece indicate an
increasing difficulty in getting our execution-EAWs executed by other Member States. It was
reported in the interviews that some Member States feel insecure with the fairness and material
truth of the trial process, much more than with the prosecution.

Often Member States will request information multiple times and not collect their questions in
one request. This dialogue can go back and forth a few times.

41b. Have the executing judicial authorities of your Member State experienced receiving
irrelevant information? If so, please specify what information.

Not necessarily irrelevant but too bulky. The information is sometimes not tailored to what is
required, taking into account that Greece is a foreign court to the system of the issuing state. For
example, in a case with Italy, the EAW lacked a proper definition of facts, provisions, and
punishment levels. And the Italian authorities responded to the request by sending the lengthy
full judgments of pretrial detention from which the Greek judge had to extract the relevant info.19

Some countries might send copies of their judgments or copies of their legal provisions, or other
material from the case file that is not useful; the impression is that some countries expect that
Greek authorities will do extensive double checks.

B. Time limits (Art. 17)
42.

a) Have the executing judicial authorities of your Member State had any cases in which the time
limits of 60 and/or 90 days could not be observed, because the information contained in the
EAW was insufficient to decide on the execution of the EAW? If so, please state the decision
taken by the executing judicial authority.

The impression from the Greek legal practice is that the Greek authorities do whatever it takes
to meet the deadlines, whether an issuing or executing state.

However there have been many cases where these deadlines cannot be met. This is especially the
case when the supplementary information is requested. Also, my impression is that the extension
of 30 days is casually used. Generally, unless the defence raises an issue with time limits, the court
will not take issue with it.

196 TupREQAB 12/2021.
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To elaborate, I would like to give an example of a 2021 case with Poland as issuing state. The
requested person was requested based on several EAWs for diverse offences: fraud, forming a
criminal organization for the commission of tax-related offences, money laundering, fraud in
relation to biofuel, illegal trade of fuel.197 The Polish national was arrested 24 June 2020 and the
first hearing at the Appeal Court of Athens was 17 July 2020. The court suspended the procedure
to request supplementary information regarding the statute of limitation and to inquire whether
Poland still wishes the execution of the EAW. The Polish authority responded on 30 October 2020
and the second hearing was on 12 January 2021.

The defence complained that the violation of the time limits and the failure to inform Eurojust
were grounds to refuse surrender. The Appeal Court of Athens quite rightly recognised here and
quoted C-492/18 PPU TC in rejecting those arguments. The failure to inform Eurojust, according
to the court forms no reason of refusal or of validity of the procedure.

Please note that the 10-day limit when the requested person consents starts when the consent is
given. As this happens both before the prosecutor and then again before the judge, it is unclear
which consent is taken for the deadline. Looking at the judgment, the consent in front of the
prosecutor seems to count, otherwise this time limit would not make sense at all.

Another important information that might be different in other Member States is that Greek law
has prescribed a remedy, an appeal on the merits against the decision of the Appeal Court to
(not) execute the EAW. The appeal can either be launched by the requested person or the
prosecutor and is dealt with by the Supreme Court. The deadline for launching it is 24 hours after
the decision of the Appeal Court and the Supreme Court must deliver its decision within 8 days
(art 22 national law). There does not seem to be a problem with this procedure given the short
time limits.

b) Is recent statistical data available concerning compliance with the time limits by the
authorities of your Member State?

In my research [ could only locate the information what was communicated to the EU Commission
and found in the 4t Implementation Report. 198 However, in my research I produced some
statistics regarding time limits.

From the 112 judgements (Court of Appeals of Athens and Thessaloniki) randomly selected from
the years 2018-2021 that I studied in relation to the time limits, it can be seen than only 11 cases
exceeded all time limits (10/60d+30d). The 10-day limit for cases where there is consent is
usually not met and exceeded by 1-2 weeks. Another observation relates with the explanation for
using the 30-day extension: this is not given. It appears that there is a per default assumption that
the time limits include the extension and are 10/60 + 30 days.

Also, in those cases where the upper limits are violated, it is never mentioned whether Eurojust
was informed, apart from two cases where the defence argued a nullity of the procedure for that
reason. In most - if not all - cases observed, the defendant was on bail when the case went beyond
the time limit. Most cases exceeding the time limits were for requesting supplementary
information.

197 One example, E@AS 4/21.
198 Commission Replies to questionnaire on quantitative information on the practical operation of the European arrest
warrant - Brussels, 2.7.2020, SWD(2020) 127 final.
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¢) Pursuant to Art. 17(7) of FD 2002 /584 /JHA, does your Member State inform Eurojust when it
cannot observe the time limits and does your Member State give the reasons for the delay?

It is unclear as to whether this happens consistently. The prosecutors I have interviewed know
and respect this obligation, but no information was mentioned in the cases I studied regarding its
compliance.

Looking at the EU commission statistics from 2019 recently published, it appears that Greece
reported to Eurojust both cases which were delayed that year.199

C. Guarantee of return (Art. 5(3))

43. According to the national law of your Member State, as interpreted by the courts of your
Member State, is the decision to subject surrender to the condition that the issuing Member
State give a guarantee of return dependent on whether the requested person expressly states
that he wishes to undergo any sentence in the executing Member State? If so, does your national
law distinguish between nationals and residents of your Member State in this regard?

199 COMMISSION STAFF WORKING DOCUMENT Statistics on the practical operation of the European arrest
warrant, Brussels, 6.8.2021 SWD(2021) 227 final, p. 37.
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The conditions for art 5 para 3 are similar to the ones for art 4 para 6, hence I have explained
under Part 1 A already some aspects, e.g. the definitions of resident, which I will not repeat here.

Greece has implemented the guarantee of art 5 para 3 for Greek nationals as a mandatory
ground but for residents as a guarantee (see Part 2 A 6). Thus, for Greek nationals the court
must always require this guarantee. For non-nationals, it is implemented as a guarantee, which
may be raised optionally by the court. The court must normally execute but may choose to attach
that guarantee (see art 13 national law). 200 In this way, the differential treatment between Greeks
and non-Greeks becomes larger.

Non-Greeks must request from the court to acquire the guarantee. But for Greeks, the court must
acquire this before execution. What about consent? This is not provided in the law. Scholars
criticize the legislation here as particularly inflexible.201 But there has been at least one case where
the requested person wished to be surrendered; the court decided in favor of surrender
exceptionally and the consent was given in a written manner.202

But in most cases the court will apply this without consent. For example, in the case of a Greek
national who resides in Rotterdam requested from Germany, the prosecutor preemptively
acquired assurance by Germany regarding the return, whereas the requested person clearly
mentioned that he resides in the Netherlands, he is in Greece only on holidays (and he had not
requested this return anywhere). That precluded furthermore the use of the FD on custodial
sentences for the execution of the sentence in the Netherlands as a country of residence.203 In this
sense the mandatory use of grounds relating to rehabilitation, sabotages other instruments
that aim at rehabilitation.

44. Which authority of your Member State is competent to give the guarantee of return?
When Greece is executing state, the guarantee will be requested by the court. When it concerns

Greek nationals, the prosecutor will even request these assurances already before the hearing, as
supplementary information since this is reassurance is mandatory for Greek nationals.20*

When Greece is issuing state, the guarantee will be given by the prosecutor.

45.
a) Do the issuing judicial authorities of your Member State use a uniform text for the guarantee
of return? If so, what text?

The guarantee given does not have a specific pre-determined text.
b) Does a guarantee of return given by the competent authority of your Member State refer to

‘other procedural steps forming part of the criminal proceedings relating to the offence
underlying the [EAW], such as the determination of a penalty or an additional measure’?

200 A. BoVvAyapng, Evpwmaiko ‘Evtadpa ZAANYMS, Z. [Taviov, O. auiog, Ewdwkot Mowwkol Nopoy, Kat’apBpo epunveia,
IL.N. ZaxkovAag, 2020, apBp. 13 map. 2.

201 A, Mou{akng, lpaktika mpofAquata amd v e@appoyn tov N 3251/2004 yia To supwmaikd EvioApa cUAANYMG
(Me Bdaom v mpoéc@atn vopoAoyia tov Apeiov ITdyou kat tov Awkaotnpiov g Evpwnaikng Evwong), MowAwk, Tevxog
1,2012,0.57.

202 YypuBE@Oeo 135/2005, [TowXp 2005, 847.

203 YuuBE@AB 70/2019.

204 YuuBE@AB 70/2019, ZuufE@AB6 111/2019.
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There is no reference to any ‘other procedural steps’.

¢) Does the national law of your Member State, as interpreted by the courts of your Member
State:

- (i) either require the consent of the surrendered person with his return to the executing
Member State in order to undergo his sentence there, or, at least, allow him to express
his views on a such a return;

- (ii) prohibits the return to the executing Member State to undergo the sentence there, if
the answer to question (i) is in the affirmative and the surrendered person withholds
consent to a return or is opposed to a return;

- (iii) differentiate between nationals of the executing Member State and residents of that
Member State in this regard?

Once the person consents to the return at the executing authority, Greece as issuing authority will
not require consent again to execute the return guarantee and the person will be returned even if
he does not consent to the return at a later stage after the procedures at the issuing state are
finished. This takes place however only within the limits of FD 2008/909, i.e. art 6 para 2
regarding the cases where consent is not required.

d) When is the surrendered person returned to the executing Member State to undergo his
sentence there? Which authority of your Member State determines when the surrendered
person is to be returned and according to which procedure?

The prosecutor who undertakes the execution of the court judgment will make decisions
regarding the return. When this time comes the Greek authorities notify the executing state, that
the surrendered person ‘is ready to be picked up’.

46. Have the (issuing judicial) authorities of your Member State experienced any difficulties
when they provided a guarantee of return? If so, please describe those difficulties and how they
were resolved.

My research has shown a lack of consistency regarding the procedure used to execute the return
guarantee: in most cases the procedure of the FD 2008/909 will be used but this is only because
other Member States will request for this certificate. The Greek authorities see it as repetitive and
double work because it leads to similar checks as with the EAW that has been already issued and
executed. The relationship between the two instruments must be clarified.

In two examples in my research, (one with Germany where Greece was executing state, and one
with Bulgaria where Greece was issuing state), the Greek authorities attempted to complete the
process without the certificate of the FD 2008/909 which led to dead end.

47. Have the executing judicial authorities of your Member State experienced any difficulties
with a guarantee of return? If so, please describe those difficulties and how they were resolved.
Some of the problems I have already mentioned, e.g. the lack of consent for nationals. Another

problem relates with the use of this guarantee for non-nationals, which is optional. The guarantee
of art 5 para 3 is fundamentally the same as with art 4 para 6. As with that procedure, non-
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nationals are not required anymore to acquire a written guarantee by the Ministry of Justice.205
This means that Greek courts executing the EAW must make themselves the decision, without
such document, on whether they should use the guarantee or not. Yet not all courts are aware
of this change in the jurisprudence: even in very recent decisions some judges will reject
the request to invoke this guarantee for non-Greeks without the written reassurance by
the Ministry.20 The persistence on such requirement makes the procedure for non-Greeks quite
difficult.

Whether issuing or executing state, Greek authorities report that often the execution of this
guarantee is forgotten and there is no follow-up. Basically, it all lies with the defence counsel or
the requested person. If they do not prompt the prosecutor to execute the guarantee or the other
state does not remind Greece, we might forget to request or send the person. But this situation of
‘forgotten’ guarantees of return could lead to issues regarding the execution of conditional
release: these people still want to return to their country but if their sentence is suspended with
conditions (as it happens often under Greek law), they are trapped in Greece as the conditions for
their release usually involve close contact with the police station. Greek authorities do not really
use the FD 2008/947 as it is too complicated and sometimes intermediary creative solutions are
found in cooperation with the embassies: instead of reporting to the Greek police stations, to
report to the Greek embassy at the other state.

D. Detention conditions/deficiencies in the judicial system

Detention conditions
48. Have the executing judicial authorities of your Member State had any cases in which they
established that detainees in general would run a real risk of being subjected to inhuman or
degrading detention conditions in the issuing Member State on account of systemic or
generalised deficiencies, deficiencies which may affect certain groups of people, or deficiencies
which may affect certain places of detention (the first step of the Aranyosi and Calddraru test)? If
so:

- with respect to which Member State(s);

- on the basis of which sources;

- did the executing judicial authorities use the database of the Fundamental Rights

Agency?97 in stablishing that risk;
- whatrole, if any, did (measures to combat) COVID-19 play in establishing that risk?

To my knowledge and research this has never been the case with Greece as executing state. While
the defence might raise the argument, the courts do not accept it and argue that there are no
objective grounds to prove a violation of human rights (courts usually refer to the Charter, ECHR,
Greek Constitution and art 1 para 2 FD EAW).208 There have been some exceptions (e.g. the Malta
and Italian cases) but these do not concern prison conditions. The general tendency is to execute
the requests as much as possible in the spirit of mutual trust.

Additionally, I believe that Greece is not in a position to be too demanding in this field, given that
as issuing state our detention conditions pose constantly problems.

205 A1 324 / 2012; AIl 1327 / 2014; AIl 1826/2019.
206 SUUBEAB 4/2021.

207 The ‘Criminal Detention Database 2015-2019’: https://fra.europa.eu/en/databases/criminal-detention/criminal-

detention.
208 AT1 603/2020.
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There are some recent cases where the argument is raised by the defence, i.e. that the
overcrowding will amount to possible health risk for the individual who is in a vulnerable group
for Covid-19, but the court has argued that the measures taken by Member States (in this case
[taly) are enough to minimize the risk.209

49. Having established a real risk as referred to in the previous question:

- what kind of information did the executing judicial authorities of your Member State
request from the issuing judicial authorities in order to assess whether the requested
person would run such a risk if surrendered (the second step of the Aranyosi and
Calddraru test);

- did the executing judicial authorities of your Member State actually conclude that a
requested person would run such a real risk, if surrendered;

- if so, was such a real risk excluded within a reasonable delay? If not, what was the
decision taken by the executing judicial authorities of your Member State? If a (judicial)
authority of the issuing Member State gave a guarantee that the detention conditions
would comply with Art. 4 of the Charter, did the executing judicial authorities of your
Member State rely on that guarantee? If not, why not?

As mentioned, there are not such cases to my knowledge.

49a. In case of a refusal to execute an EAW on account of detention conditions, what steps did
your Member State take, as issuing or executing Member State, to prevent impunity (e.g. in case
of an execution-EAW, initiating proceedings to recognise the judgment and enforce the custodial
sentence in the executing Member State on the basis of FD 2008/909/JHA)?

As mentioned, there are not such cases to my knowledge.

50. Have the issuing judicial authorities of your Member State experienced any difficulties when
requested to provide additional information in application of the Aranyosi and Cdlddraru test? If
so, please describe those difficulties and how they were resolved.

As issuing state we are asked to provide additional information and assurances frequently before
but mainly after Aranyosi. The requests have been plenty to have created already a judicial culture
around this issue. Also please note that despite all supplementary information, many of these
requests are not executed. This is the main reason of non-execution of Greek requests, according
to my research.

The most interesting points to discuss are the following:

1) The number of requests & mutual trust
The majority of requests for additional information concern questions and reassurances
regarding the conditions of detention. And these come from specific countries. The usual suspects
requesting reassurances or supplementary information are mainly Germany but also England
(before Brexit), the Netherlands, Austria, Ireland and Scandinavian countries. It appears that the
requests have multiplied so much recently that - although the Greek judicial authorities are
themselves aware of the situation at the overpopulated prisons - they have started considering

209 A1 603/2020.

57



ImprovEAW

RESEARCH PROJECT

these requests as excessive and exaggerated and harming mutual trust. This has been a common
view by several practitioners in my interviews.

This impression is amplified from the fact that they concern only execution-EAWSs, whereas also
with prosecution-EAWSs prison conditions might be an issue (if convicted) and especially if in pre-
trial detention. Thus, the feeling is that these requests are mainly an excuse to avoid execution,
rather than a genuine concern for human rights.

2) Questions arrive one-by-one and not all together

Apparently, some executing authorities do not know exactly what to ask from the start, and often
the questions are sent one by one and not altogether. For example: “how many square meters is
each cell and how many inmates sharing the cell” and then after this question is answered, another
one arrives “How often and how long do they spend time outside”. Generally, most questions
received can be answered, e.g. to which prison will he go, how many square meters the cell, with
how many people will it be shared, are there private toilets, are the toilets in the cell, how big is
the window, is there heating/airconditioning, how much time outside, how many meals and
showers, medical care, leisure time.

Please note that each of these requests is answered by the prosecutor in cooperation with the
director of the prison in question. The prosecutor decides in which prison the requested person
will be sent (depending on the type of offence and numbers of population) and he contacts the
relevant facility to receive the information necessary. It is unclear whether each prison keeps
standardised forms with the number of inmates and other conditions of living, but it is a fast
process, because prison directors usually respond within 24 hours with the information.

3) Current procedure

Greek prosecutors report a need for a more normalised formal way to relay the information.
Indeed, some Member States already add in the request proprio motu which prison they would
prefer. In those cases, Greece drafts a guarantee. Alternatively, a proprio motu request from the
executing state might include which requirements they want the prison to fulfil or even which
prison they do not want (typically Korydallos). In general, there are already two detention
centres which happen to be ‘Aranyosi-proof’ so they fulfil the requirements of the ECHR and the
Charter; yet as of late, the prosecutor of the Court of Appeals of Thessaloniki acknowledged that
one of the two might even be too overcrowded at this point.

Greek authorities do not wish to include this information proprio motu, e.g. already giving the
guarantee of using a specific prison. Most EAWs still continue without this requirement,
reassurances for detaining people at specific prisons cannot be made for all detainees as there is
no space, and the Greek authorities experience this as a lack of mutual trust.

4) Confusing standards

Importantly, confusion persists regarding what the standards should be. The ECHR and EU
standards are known to courts, but apparently executing judicial authorities might be a bit more
flexible. It has been observed that the same conditions are sufficient for one judge, but not for the
other. There have been simultaneous EAWs pending before two different German courts for
example, where the exact same prison (with the exact same numbers, capacity, and conditions of
life) is good enough for one court but not the other. This creates uncertainty for Greece as
issuing state. Often Greek prosecutors are very uncertain whether the information sent is good
enough and what discretion will be applied.
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The EAW procedure according to some prosecutors has lost its certainty and reliability. From an
instrument with relatively well-defined grounds for refusal has become an instrument where one
square meter proves decisive.

From my research into the legal practice, [ see two attitudes emerging in the way Greece as issuing
state responds to these requests.

i.  Responsibility lies with issuing state
This appears as the default position of most Greek authorities, who will do their best to find a
prison or an arrangement within a prison that would satisfy the executing state. From my
research, prosecutors had this as default especially immediately after Aranyosi and also for EAWs
of large cases where a lot is at stake. In this case, those surrendered with EAW receive better
treatment and possibly even held at different prisons that those with similar offences.

ii. ~ Responsibility lies with executing state

With this approach, the Greek authorities do not make the extra effort to find the better suiting
prison. The prosecutor simply picks the prison that would match the offence, or the current
availability and informs the executing authority of all features pertinent to that facility. Then the
burden to decide if this suffices rests with the executing authority. Prosecutors are more inclined
to have this attitude in busy courts, or when all prisons have similar conditions. My impression is
that this attitude that will be adopted soon. Already prosecutors indicated that in most cases they
cannot anymore accommodate requests. They subsequently take a gamble, which given the
subjectivity of standards, often pays off.

Previously, another system existed, where the Minister of Justice would draft a personally signed
document where s/he would commit personally that this suspect would stay in an appropriate
prison or cell. This mechanism used to work very well, it bestowed to the process more trust and
security. Nowadays, practice shows that assurances from the prosecutor in charge are often not
trusted, even if the conditions described are up to the standards of the Charter or the ECHR.

51. Have the executing judicial authorities of your Member State experienced any difficulties
when applying the Aranyosi and Cdlddraru test? If so, please describe those difficulties and how
they were resolved.

As mentioned, there are not such cases, to my knowledge.

There is plenty case law of refusing extradition to third countries for a risk of violating art 3 ECHR.
Looking at that case law (in order to see what approach exists for those issues in the national legal
practice), one can see that Greek courts require official reports from NGOs or international
organisations and other sources (e.g. press) to establish a serious and generalised risk, and they
examine the possible fate of the person in question as well.210 Thus, the methodology is not too far
from the Aranyosi test.

Deficiencies in the judicial system

52. Have the executing judicial authorities of your Member State had any cases in which they
established that there is a real risk of a violation of the right to an independent tribunal in the
issuing Member State on account of systemic or generalised deficiencies liable to affect the

210 For example, ZupfE@Bec 120/2019.
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independence of the judiciary (the first step of the Minister for Justice and Equality (Deficiencies
in the judicial system) test)? If so:

- with respect to which Member State(s);

- on the basis of which sources?
53. Having established a real risk as referred to in the previous question:

- what kind of information did the executing judicial authorities of your Member State
request from the issuing judicial authorities in order to assess whether the requested
person would run such a risk if surrendered (the second step of the Minister for Justice
and Equality (Deficiencies in the judicial system) test);

- did the executing judicial authorities of your Member State actually conclude that a
requested person would run such a real risk, if surrendered,;

- if so, was such a real risk excluded within a reasonable delay? If not, what was the
decision taken by the executing judicial authorities of your Member State?

[ will address questions 52 and 53 together.
This ground is rarely accepted as refusal ground, looking at the case law, literature and after
consultation with prosecutors and judges.

One notable case was the Maltese case, which I discussed under Part 2 C 10.211 The case concerned
two EAWs issued, requesting Maria Efimova, a known whistle-blower allegedly informant of the
now-murdered journalist Daphne Caruana Galizia. Efimova was a bank employee accused of bank
related offences. She argued that she was asked to forge documents and signatures to cover up
financial scandals committed by the bank in connection to major politicians; she insisted that the
prosecution against her was completely made up to silence her and that the judicial system in
Malta is corrupt. One EAW concerned the offences related to her bank activities, while the other
for perjury (regarding the accusations made against the police and the judicial system).

The Athenian Court of Appeals refused to execute them on the basis of a risk to fair trial, lack of
proportionality and art 8 FD EAW because a national warrant was lacking (in addition some
offences did not cross the art 2 threshold and they were described in a vague manner).212 The case
went to the Supreme Court, which took a more conservative view: it accepted as ground of refusal
the art 8 FD (lack of national warrant) and did not proceed to the second ground (fair trial) as this
was redundant.213

The Appeal Court of Athens when refusing execution due to a fair trial violation took into account
the following material inter alia:

= The testimony of the requested person;

= The report of the special visitation committee of the European Parliament to Malta;

= Aletter from members of the European Parliament to the Greek Prime Minister;

= Asigned petition from 36 members of the European Parliament to award asylum;

=  Press releases from various NGOs regarding this specific case including the Hellenic
League for Human Rights;

= Various publications in the press including the Guardian and well-respected Greek
newspapers where it was explained why this specific individual would not receive fair
trial in Malta.

211 SypBE@AB 57/2018.
212 SupRE@AB 56/2018; SupBE@AS 57/2018.
213 AT1 1040 / 2018.
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Additionally, during the hearing, the court heard witnesses explaining the situation and the real
risk that the requested person would face. In particular: two members of the European Parliament
- one of which participated in the committee on the Panama Papers - having expert knowledge on
this topic, testified extensively about the real danger the requested person would run. The
witnesses further explained, that unlike Poland or Hungary which acquired the problems of
judicial independence recently, the problem in Malta is inherent to the system since its infancy,
which explains why it has not gained the attention it deserves by European institutions.

Looking at the overall ruling, the court addressed both aspects of the two-prong test but not in a
clear way separating those two and without referring to the ECJ] case law. The assessment was
conducted in a more intuitive manner: the court relied on sources proving a general and
systematising deficiencies and assessed the real risk of that person.

Importantly, the court rejected the possibility of supplementary information as
unnecessary. That would be pointless, according to the court, as the facts put forward were so
generally described, most offences were so minor that they fell outside the scope of EAW and
clearly there was no national warrant. Hence this part was not in accordance with the Aranyosi
saga. Please note the court did not use the fair trial argument as the direct ground for rejecting
the EAW. It was however heavily implied in the final ruling (and also seeing that the court spent
the whole trial session taking witnesses about this issue), when the court stated that that whole
case constitutes a violation of fundamental human rights of the requested person who remains a
‘hostage’ of a serious procedure violating her freedom.214

54. Have the issuing judicial authorities of your Member State experienced any difficulties when
requested to provide additional information in application of the Minister for Justice and Equality
(Deficiencies in the judicial system) test? If so, please describe those difficulties and how they
were resolved.

Greece has not yet received this type of requests for additional information.
Recently, the Netherlands requested information regarding the concept of issuing authority and
its independence in the context of art 6 FD EAW.

55. Have the executing judicial authorities of your Member State experienced any difficulties
when applying the Minister for Justice and Equality (Deficiencies in the judicial system) test? If so,
please describe those difficulties and how they were resolved.

From the Maltese case, it can be seen that the Greek court did not see the point to request
supplementary information from Malta since they were convinced that the answer would not be
credible. One has to wonder whether such supplementary information makes sense if there are
suspicions of corruption of a system altogether, not about a specific aspect of the system such as
the formal independence of courts.

55bis. Did your courts consider to refer questions to the Court of Justice? If so, on which issues?
Why did they not do so in the end?

As far as my research goes, there has been no such occasion where this was seriously considered.
Sometimes the defence counsel might request that a preliminary reference procedure is launched,
but the Greek courts are very reluctant to delay procedures. Generally, the judicial culture in
Greece does not encourage delays and is not keen on deploying the preliminary reference

2143y BEQAB 56,/2018.
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procedure.215> There are very few preliminary references launched by Greek courts in all fields of
law to begin with. To my knowledge and research, Greek courts have never referred a question to
the EC] for the EAW or other EU instruments of criminal law cooperation.

Against this backdrop, Greece is often at the receiving end of supplementary information
regarding detention conditions, and as such they are reluctant to create more obstacles and delays
to judicial cooperation.

E. Surrender to and from Iceland and Norway

56. Have the issuing judicial authorities of your Member State issued any Arrest Warrants under
the EU Agreement with Iceland and Norway? If so, have they experienced any difficulties? If so,
please describe those difficulties and how they were resolved.

My research has showed only few cases with Norway, but there has been no issue in these cases.

57. Have the executing judicial authorities of your Member State been confronted with any
Arrest Warrants under the EU Agreement with Iceland and Norway? If so, have they experienced
any difficulties? If so, please describe those difficulties and how they were resolved.

Ibid.

57bis. How would you answer questions 56 and 57 in relation to the United Kingdom?

My research has not showed any cases where the agreement has been used yet.

57tertius. Does your Member State’s legislation provide for executing EAWs issued by the EPPO?
There is no explicit provision regarding the execution or issuing of EAWs by the EPPO included in
the current legislation for EAW. Some aspects of the EPPO Regulation have been addressed with

Law 4786/2021 of 31 March 2021, but this legislation does not mention or address in any way art
33 of the Regulation that provides for the issuing of EAWSs.

F. (Analogous) application of the Petruhhin judgment

Petruhhin judgment

58. Does the national law of your Member State, as interpreted by the courts of your Member
State, prohibit the extradition of nationals, but allow the extradition of nationals of other
Member States? If so:

- have the competent authorities of your Member State applied the Petruhhin-mechanism
(i.e. informed the Member State of which the requested person is a national) and to what
effect;

- what kind of information was provided to the competent authorities of the Member State
of which the requested person is a national?

215 CJEU, Annual Report 2020: a year in review, and Annual Report 2020: judicial activity.
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Greece does prohibit the extradition of nationals to third countries (not in the Constitution but art
438 GCCP) but not of other EU nationals. We do extradite other EU nationals to third countries.
My research has not revealed any equivalent protection for non-nationals
(Generalstaatsanwaltschaft Berlin, C-398/19), at least not yet; the EC] case law is relatively recent.
A far as my research goes, the Petruhhin mechanism has not been applied apart from one case
where the authorities of Spain were notified for a possible extradition of a Spanish national to a
third country, but there has been no follow up. It is unclear whether a deadline or more specific
procedure was set with Spain.

59. Have the competent authorities of your Member State been notified by another Member
State of requests for extradition concerning nationals of your Member State, pursuant to the
Petruhhin judgment? If so:

- was the information provided by that Member State sufficient to decide on issuing an
EAW? If not, why not;

- did the competent issuing judicial authority of your Member State actually issue an EAW;
and

- ifso, did the EAW actually result in surrender to your Member State?
Not to my knowledge.
Ruska Federacija judgment
60. Does the national law of your Member State prohibit the extradition of nationals, but allow
the extradition of nationals of EEA States? If so:
- have the competent authorities of your Member State applied the Petruhhin-mechanism
by analogy (i.e. informed the Member State of which the requested person is a national)

and to what effect;

- what kind of information was provided to the competent authorities of the EEA State of
which the requested person is a national?

Not to my knowledge.

G. Speciality rule

61. Does a decision to execute the EAW state:
- a) for which offence(s) the surrender of the requested person is allowed and, if so, how;
- b) whether the requested person renounced his entitlement to the speciality rule?

62. Are the issuing judicial authority and the requested person provided with a copy of the
(translated) decision to execute the EAW?

[ will address these questions together.
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The issuing state (and the individual) is provided with a translated copy of the judgement. Within
the judgement it is stated whether the speciality rule has been waived and by whom (by the
authority or the person). Usually, judgments do include reference to the speciality rule. Yet, in my
research I located some judgments where this was not stated explicitly, but implied. Please note
that according to the Greek law implementing the EAW (art 34), the speciality rule is waived for
all prior offences, the requested person cannot choose. Of course, in the judgment the offences for
which the surrender is permitted are defined in detail; if the EAW is partially executed this is also
specified (for which offences and which not).

Please note that renouncement of the speciality rule and consenting to the surrender are two
different decisions under Greek law, so that consenting to the surrender does not impact the
renouncement of the speciality rule.

63. How does the national law of your Member State, as interpreted by the courts of your
Member State, ensure that the speciality rule is complied with after surrender to your Member
State?

Violating the speciality rule in extradition/surrender is one of the grounds for appeal to the
Supreme Court, explicitly mentioned in art 510 para 1, 8" GCCP. It is thus considered a serious flaw
of the procedure. Also, even earlier the prosecution would be considered unlawful according to
literature.2¢ Arguing this violation lies with the defence and in practice the defence will supply
the necessary proof and argumentation when launching such complains. At the same time the
legal ground mentioned above is titled as “abuse of power/ultra vires”: it is hence expected that
the prosecutor will act within their legal powers and if not so, there might be also disciplinary
measures.

Practitioners 1 have interviewed mentioned one anecdotal case of a blatant violation of the
speciality rule with a EAW from Cyprus, that ended up in disciplinary actions taken against the
prosecutorial authorities involved.

64. Have the authorities of your Member State as issuing Member State experienced any
difficulties with the application of the speciality rule? If so, please describe those difficulties and
how they were resolved.

65. Have the authorities of your Member State as executing Member State experienced any
difficulties with the application of the speciality rule? If so, please describe those difficulties and
how they were resolved.

[ will answer these together.

The speciality rule is rarely waived (from 112 judgements, it was waived only 2 times - see
previously the table for the time limits). Problems might occur with defining the ‘same acts’.
Abstractness in the definition of offences is not necessarily a violation of the speciality rule
(decided in a case by case basis).217 But there are examples of cases where Greek courts have
assessed that a vague description of offences and facts have been a violation of the speciality
rule.218

216 A. Xpuowog, H ékSoomn wg Beopdg tou Mool Aikaiov. AvadAvon kat epunveia VO To TIPIoUA TNG TPOCTACIAG TWV
Swalwpdtwv tov avBpwmov, 2003, II. N Zdkkovla; X. MuAwvonovdog, H apyn g eldikdtntag oty ékdoon, [owXp
MTI, 0.117-125.

217 AT1 1261/2013.

218 TupBE@Awdex 78/2019.
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64bis. What is the position of your country regarding the basis of requests for additional
surrender (art. 27 (4) of FD 2002/584/JHA): should these be based on a specific national arrest
warrant or could it be possible that the request is not based on a national arrest warrant if the
issuing authority states that the additional surrender will not bring about an additional
deprivation of liberty?

Greece has received requests (e.g. Germany, Poland) of art 27 para 4, namely to waive the
speciality rule after the execution of the EAW. There seems to be no problem in dealing with these
requests.?19 The Greek authorities usually require a European Arrest Warrant,220 but [ have come
across also cases where a EAW is not mentioned, only a national one.221

219 SupRE@AS 150/2020; SupPEQAD 24/2019.
220; SuPBEQAB 24/2019.
221 SupBE@AS 150,/2020.
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66. Do requests for supplementary information by the executing judicial authority have an
impact on the trust which should exist between the cooperating judicial authorities?

In my research, [ found that to be true especially when it concerns detention conditions or
requests that are seen by Greek authorities as excessive or relate to issues falling outside the realm
of the executing authority. The prosecutors I have interviewed view themselves as quite zealous
and diligentin issuing EAWs and some of these requests are perceived as indicators of a decreased
mutual trust and recognition of being equal partners.

67. What kind of questions should an executing judicial authority ask when requesting
supplementary information?

Regarding the supplementary information for detention conditions and deficiencies of the judicial
system, it is unclear whether the supplementary information should refer to assurances and/or
information regarding a particular aspect of the system. Greek authorities to expedite the process
will give information regarding prisons and give assurances in the same answer, even if not asked:
“these are our prisons we promise to keep him in this cell”. It would help if a more standardised
text or guidelines were to emerge where both would be requested together to avoid delays.

Most importantly, the EU should consolidate the standards on prison conditions. See Part 4 D for
more.

68. Do executing judicial authorities occasionally ask too much supplementary information? If
so, on what issues?

Yes, regarding detention conditions and the substance of the case file, e.g. evidence, witness, or
summoning (other than in absentia).

69. In your opinion, do issuing and executing judicial authorities adequately inform each other
about the progress in answering a request for additional information in the issuing Member
State and the progress in the proceedings in the executing Member State?

Generally, practitioners report a good cooperation and communication amongst countries.

70. In your opinion, would designating focal points for swift communications within the
organisations of both issuing and executing judicial authorities enhance the quality of
communications between issuing and executing judicial authorities?

Yes, it would help a lot, given the language issue and expertise.

71. Are there Member States whose EAW’s and/or whose decisions on the execution of EAW’s
are particularly problematic in your experience? if so, what are the problems that emerge?

Greek practitioners report a harmonious cooperation with most countries. The following
situations have stood out as creating some delays:
=  Spanish authorities often issue too vague EAWSs, in particular the description of facts
and/or offences is laconic;?22

222 SupBEAB 24/2021.
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= German and (before Brexit) English authorities require too often excessive supplementary
and unnecessary information indicating lack of mutual trust and/or do not executing
EAWSs without clear explanation even after the information has been provided; 223

= Jtalian authorities often request copies of judgments;

= Bulgarian legislation has too short deadlines for issuing the EAW after arrest, namely in
cases where Greece has not issued yet the actual EAW (the EAW is not yet attached to the
SIS alert), Bulgaria sets too short deadlines for supplying the EAW (72 hours) and taking
into account that the EAW must be translated, Greek authorities often do not manage to
provide that on-time (see question 13).

72. Do you have any suggestions to improve FD 2002 /584 /JHA. If so, which suggestions?

=  Consider replacing the FD with a Regulation: this is to circumvent faulty implementations
which in the case of Greece have costed the feasibility of the EAW in many cases, especially
since many optional grounds are implemented as mandatory. The Greek practice is ‘EAW-
friendly’ while the legislator is not. This leads to the development of incoherent national
practices.224

= Add criteria of proportionality to be checked by the issuing state and perhaps in the EAW
form to be ticked.

= The form should be much more instructive regarding the description of facts and law,
especially concurring offences, penalty limits. There seems to be a need to include some
aspects of the Handbook as entries with the form.

= Explore possibilities for fully digital EAW form including translation.

73. In particular:
- a)inyour opinion, should one or more grounds for refusal and/or guarantees:

o (i) be totally abolished or amended? If so, which ground(s) and/or guarantee(s)
and why;
o (ii) be introduced? If so, which ground(s) and/or guarantee(s) and why?

= Add clear prohibition to differentiate between nationals and non-nationals in the way
some grounds of refusal apply. While there are some differences imbued in the EAW (art
4 para 6 refers to staying, residency or nationality, but art 5 para 3 refers only to residency
or nationality), Member States should not create a favourable regime for their nationals in
this regard. Some of these grounds should not be mandatory anyway as they are optional
in the FD, but any practical obstacles for non-nationals should be avoided also in practice.

= Many grounds should be limited in use, one is jurisdiction. It cannot be that within the EU
area of justice, territoriality is so strictly applied; there are offences so complicated that
they should best stay together for the interest of justice. Extensive use of territoriality
breaks cases apart. Perhaps a criterion should be added for this ground, namely that
national courts should decide whether to invoke this ground based on where the crime
had the most affect or make a link with the FD 2009/948/JHA on solving conflicts of
jurisdiction.

223 T. BoVUAyapng, H extédeon tov Evpwnaikol Evtaipatog ZoAAnUme otnv mpdén, MowAw, Tebyog 12, Askéupplog
2018, 0.1224.

224 1. ASGung, Evpwmaikd ‘Evtaipa ZUAANYMG - O pdAog ¢ Eurojust kat g Evpwmaikig Eloayyeiiag kot n vopoAoyio
tovu AEE, n) lTowwkn Awkovopia ¢ Evpwmaikns Evwong Taoeig kat [TpokAnoets, ‘Evwon EAAvwyv [TowikoAdywyv, 2020,
0.215-220.
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- b) given that surrender proceedings are increasingly becoming more complex and
protracted, what, in your opinion, is the effect on mutual trust?

The practice views it as negative; some practitioners used the term ‘on mechanical support’ to
refer to EAWSs. Surrender now takes much longer than before.

If objections regarding the quality of legal systems and prisons lead to more funding and
adjustments, the impact could be in the long-run positive for mutual trust.

- ¢)inyour opinion, should the speciality rule be maintained, amended or abolished?
Please explain.

Most prosecutors argued in favour of abolishing it, which is in line with mutual trust and the EAW
being different than typical extradition. Why would you trust the executing authority for one case
but not others? However, most requested persons do not waive it and judges approach it as vital
protection within the EAW procedure.

74. What is your opinion on the usability of the HANDBOOK ON HOW TO ISSUE AND EXECUTE A
EUROPEAN ARREST WARRANT (COM(2017) 6389 final) for judicial practitioners? If, in your
opinion, the Handbook does not live up to expectations, how could it be improved?

“Everything about the EAW can be useful” - is the approach of legal practice in my research. The
digitalisation of the handbook and inclusion of a case law-guide would very useful. Also, a list of
‘what not to do’ in each section, e.g. common mistakes.

75. Do the issuing and/or executing judicial authorities of your Member State use the Handbook
in the performance of their duties? If not, why not?

Many prosecutors do, especially in larger courts with more expertise in EU matters.
76.

a) What is your opinion on the relationship between the EIO and the ESO on the one hand and
the EAW on the other, in particular with regard to the proportionality of a decision to issue a
prosecution-EAW?

The ESO is seen in Greek legal practice as a failed instrument without practical application. To my
knowledge it is not used at all. In my opinion, the ESO (or a modernized version of it) and the EIO
should be more often used, when possible, instead of the EAW. It should be explored whether the
EAW can be limited only when the case is ready for trial or somehow create an escalating use of
these instruments that mirrors proportionality.

Please note that other options instead of EAWs are also used, e.g. summoning abroad. If someone
has known address abroad, the authorities will try to summon him. Then a EAW might be issued
only if the person does not show up. Generally, the EAW is only issued for persons with unknown
address or persons that are known to be fugitives. If someone has a known address abroad, a EAW
will not be issued in principle.

b) What is your opinion on the relationship between FD 2008/909/JHA and the EAW, in
particular with regard to the proportionality of a decision to issue an execution-EAW?
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Greece makes use of the rehabilitation grounds in a mandatory way for nationals, irrespective of
consent: these are mandatory grounds for refusal or mandatory guarantees and there is an
irrebuttable presumption in the ratio legis of the legislation that rehabilitation is served for
nationals if they serve their sentences in Greece - which is untrue for many cases. If the
grounds/guarantees relating to rehabilitation are mandatory for nationals, other instruments
such as the FD 2008/909 and the ESO are sabotaged.

c) Should the FD’s and/or the directive establishing the instruments concerning the EAW, the
transfer of the execution of custodial sentences, the EIO and the ESO be amended in this regard
and, if so, in what way?

[ think a broader instrument consolidating the topic of the detention (pre/post trial) of the
requested person might be better.

77. What relevance, if any, do your answers to Parts 2-4 have for other framework decisions or
directives concerning mutual recognition of decisions in criminal matters?

[ have mentioned in various parts of the report that several instruments have connections with
the EAW such as EI0, ESO, FD 2008/909 and FD 2008/947. But their exact interrelation in practice
is not really known or perhaps not even similar for all countries.

If used improperly, the EAW could sabotage other instruments, e.g. if all nationals are kept in
Greece to execute their sentence there, then other instruments on rehabilitation cannot be used.
Also, apparently the FD 2008/909 has a meeting point with the EAW for the return guarantee, but
it is unclear how this will work in relation to the consent; should the issuing authority acquire
again the consent before executing the return guarantee? These meetings points must be clarified.

As explained, the practice of EAW also in Greece has become quite complicated, with so many EC]
judgments coming out and changing the conditions of mutual recognition, adding criteria and all
sorts of checks (e.g. detention conditions, issuing authority). It is questionable whether Greek
authorities can keep up with these developments that take place parallel to national law
developments. More training is in my view beneficial.

Furthermore, having increasingly complex procedures impacts negatively on the efficient
operationalisation of procedural rights. Many procedural rights established by the EU legislation
(the so-called ‘procedural rights directives’) require expertise, resources, time and money and
ever more so for EAWs, where these rights must operate in a different context. For EAWs, we need
these rights to function in the quick pace of EAW procedure and often in different languages.
Different problems there might occur, for example the lack of proper translation and
interpretation services as | mentioned.

One aspect that I find interesting is that of the quality of legal advice (Directive 2013 /48/EU): Only
a few Greek defence counsels are experts in EAWSs. This is a difficult field of law outside the beaten
track. I am asking myself how many lawyers (especially in systems such as the Greek one where
defence attorneys face many financial challenges, have less institutional support, and cannot focus
on only one field of expertise) can really keep up to date with the EC] case law and the complexities
of EAWSs procedures altogether. This is not a procedure that you can simply walk into without
expertise. Proper legal advice for EAWs procedures might become a luxurious aspect of the
practice. Additionally, Greece (as many other countries with serious financial challenges) might
have difficulty securing funding to comply with the procedural rights in the context of legal aid.
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78. What consequences, if any, do measures to combat COVID-19 have on the operation of the
EAW-system?

The measures against Covid-19 did not include suspension of EAWs, these were procedures
considered urgent and where completed. What has been observed was a significant reduction of
the EAWs received during that time from other Member States. An implication of Covid-19 was
the extra difficulties with surrendering the requested person, as Greece is geographically a bit
further than other EU countries. In cases of neighbouring countries this was done by road to the
borders but for other Member States, flight restrictions made surrender difficult and lasting 2-3
months. In those cases, the ECHR case law for extraordinary situations was used by Greece to
justify why surrender was delayed. As far as my researched showed, videoconferencing or
telephone was not used in the context of EAWs during Covid-19 (or before the pandemic). Please
also note that Greek courtrooms are not equipped with such technology.
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